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1. Background.

A The U_nited States of America (“United S'tates”.) cn'behalf of the Adﬁximstrator of
the United States Environmental Protectlon Agency (“EPA”), fileda complaint in this matter
Vprursuant to Sections 106 and 107 of the Comprehensive Enmomnental Response
~ Compensation, and Liability Act (“CERCLA”),_42 US.C. §§_ 9606, 9607.

| B. The United Stafes inits ccmplaint seeks, inter.a.lia: (1) reimbursement cf costs
incurred by EPA and the Department of Justice fcr respcnse actions at the Gurley Pesticides
Burial Superﬁmd Site (“Site™) in Selma, Johnston County, Norrt_h Carolina, togethe_r with accrued
mterest; and (2) -performaﬁce of studies and response work by the defendahts at the Site
consistent with the National Contiegency Plan, 40 C.F.R. Part 300 (as amended) (“NCP”) :

C. In accordance with the NCP and Section IZ](f)(l)(F) of CERCLA, 42 US.C.

§ 9621(1)(1)(13) EPA notified the State of North Carolina (the “State™) on November 20, 2006, of
negotlatlons with potentxally responsxble parties regardmg the implementation of the remedial
design and remedial action for the Site, and EPA has provided the State with an opportumty to

- parti(:lpaie in such negotlatmns and be a party to this Consent Decree. |

D. In accordance with Section 122@)(1) of CERCLA, 42 U:S.C. § 9622()X1), EPA.
notified the United States Department of the Interior on November 20, 2006, of ne gotiaeions with
potentially respons_ible eanies regarding the release of hezardous substances that may have
- resulted in injury to the natural resources under Federal trusteeship and encouraged the trustees to
participate in the negotiation of this Consent Decree.

E. Exxon Mobil Corporation and Cargill Dry Corn Ingredients, Inc. (collectively
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‘_‘Seﬁiing Deféndants”) h‘dv&: éntered into this Consent Decree and do not.adrfiit any liabitity to
Plaintiff arising out of the transactions or occurrences alleged in the complain{, nor dé they
g .'aclmov-vlédge that the release or threaténéd rél'ease of ﬁaza.rdous sﬁbstances at or from the Site
cohstitutes an imminent or substaﬁtiai endangerment 'té the public heaith or welfare or the
. ¢nvir0nment. |
| F. In response to arelease or a substantial threa£ ofa releas¢ of hazardous su.bstan.ces
Vat or from the Site, Settling Defendants commeﬁcéd a Remedial Investigation and Feasibility
| Study (“RI/FS”) under 40 C.F.R. § 300.430 for the Site pursuant to a September 23, 1998 |
A_dminjstrative Order by Consent. |
G. Settling Defendants completed a Remedial Investigation (“RI”’) Report on

' Februafy 15, 2006, and a Feasibilify Study (“FS™) Report on July 19, 2006. . |

| H. Pursuant to Section 117 of CERCLA, 42 US.C. § 9617, EPA published ﬁotice of
- the completion of the FS and of the proposed plan for remedial action on July 28, 2006, in a
major local newspaper of general ci’rculatibn. EPA provided an opportunity fof written and o;al_
comments from the public on the proposed plan for remedial action. A copy of the transcript of

the public meeting is available to the public as part of the administrative record upon which the
| Regional Admjnistrator, or his delegéte, based the selection of the response action.
| I. . The decision by EPA on the remedial action to be impﬁemen_ted at the Site is
embodied in a final Record of Décision (“ROD”), executed on Séptcmber 28, 2006. The State
had a reasonabie opportunity to review and comment and on the ROD and ha.é given its
concurrence. The ROD includes a responsiveness summary to the public comments. Notice of

the final plan was published in accordance with Section 117(b) of CERCLA.
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| J. | Based bn the information presently ava.ilable., EPA believes the Wdrk (as defined
| b@iow) will be pr'ope'rly'and promptly conducted by Settling Defendants if conducted in
accdrdénce with therrequiremen_ts of thisj C(_Jnsent Decree and its appéndices.- |
K Solely for purposes of Sgction 113() of CERCLA, the-Remedial Action selected
by the ROD and the Work td be peffonned by Settling Defendants shall constitute a response.
action taken or ordered by the President.

L. The Parties recognize,_ and the Court by e-x_ltering-this Consent Decree finds, that
this _Conseﬁt_ Decree has been negotiated by the Parties in good faith, and that its .implementation-
will expedite the ciéanup of the Site and avoid prolonged and complicated litigation betweén the

Parties. The Court flmhér finds this Consent Decree is fair, reasonable, .and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and ﬁecreed:

IL. Jurisdiction

L This Court has Jurisdiction over the subject‘ maiter of this action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has
ﬁérsonal jurisdiction over Settliﬁg Defendants. ‘Solely for purposes of this Consent Decree and
the underlying complaint, Settling Defendants waive all objections and dcfenées thaf they may
have to jurisdi(;,tion of the Cqu_rt or to venue in this District. Settling Defendants shall not |
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this
Consent Decree.

HI. Parties Bound

2. This Consent Decree applies to and is binding upon the United States and upon

Settling Defendants and their successors and assigns. Any change in ownership or corporate
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siatgs'of a Settling Defendant, including, but not limited to, any transfer of aséets orreal or
- . personal property, shall in no way alter such Settling Defendants' responsibilities under this
' Consent Decree. | | |
A 3. Settling Defendants shall provide a copy of this Consent Decree to each contthtor _
7 .hired fo perforfn the Work fequir,ed hereiﬁ and to each person repres'.enting any Seitling
’ Defendant. with respect to the Site or the Work, and shall condition all contracts entered into
. hereundef upon perfommﬁce of the Work, in conformity mth the termé. of this Consent Decree.
_ llSettling Defendants or theif contractors shall I;rovi;ie written notice of the Consent Decree to all |
| subcontractors hired to perform any pdrﬁon of the Work required by this Consént Decree. |
.' Settling Defendants nonetheless shall be responsible for énsﬁﬁng that their bontractors and
subcéntractdrs perform the Wofk contemplated hereiq in accordance with thjs- Consent Decree.
With regard to the activities undertaken pursuant tb this Consent Decree; each conﬁactor and
subcontractor shall be deemed to be in a contractual relationship with the Settling Defendants
~ within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

IV. Definitions

4. Unless otherwise expressly provided herein, terms used in this Consent Decree,
. which are defined in CERCLA or in regulations promulgated under CERCLA, shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:
.“CERCLA” shail mean the Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.
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“Censent Decree” shall meén this Decree and all appendices attached hereto (listed in .
Section XXIX). In the event of conflict between this Decree and any appendlx tlus Decree shall
control. |

“Day” shall mean a calendar_'day unless expressly stated tobea working .day. “Working
day” shall mean a day other than a Saturday, Sunday, or federal holiday. In computing any
peuod of time under thls Consent Decree, where the last day falis on a Saturday, Sunday, or
federal hohday, the period shail run until the close of busmess of the next workmg day.

“Effective Date”rshall be the date of entry of this Consent Dec;ee as provided in
| Paragraph 107.. )

“EPA” shali mean the United States Environmental Protection Agency and any sqccessof |
depattments or ageneies of the United States. |

| “NCDENR” shall mean the North Carolina Departmen_t of Ellfwironment and Natural
Resoureeé and any successor departments or agéncies of the State.

“Future Response Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States incurs in reviewing or deveioping plans, repo;'ts and other
items pursuant to this Consent Decree, ve.rifying the Work, or otherwise implementing,
overseeing, or enforcing this Consent Decree, inCluding; but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Seetioﬁs- VI IX
(includiﬁg, but not limited to, the cost of attorney-time and any monies paid to secure access
and/or to secure or implement institutional controls including, but not limited to, the amount of
just compensationj, XV, and XXI, Paragraph 88. Future Resﬁonse Costs shall afso include all.

Interim Response Costs that Settling Defendants have agreed to reimburse under this Consent
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De_cr_ee.-

“Interi'r.n‘ Response Costs™ shall mean all costs, inciuding direct and indirect co'sts:. |
{(a) paid by EPA in connection witﬁ the Site between April 15, 2007 and the Effective Daie or
paid by DOJ iﬁ connection with the Site between Apﬁl 28,2067 and the Effecti-vle Date; or -

. (b) incurred by cither EPA or DOJ i)rior to ‘the Effecﬁve Drate bu_t.paid after that date.

“Interest” shall mean interest at the rate sp_eciﬁed for interest on investments of the EPA
Hazardous Substance Superﬁmd established by 26 U.S.C. § 9507, compounded annually on
'0ct0bef 1 of each year, in accordance with 42 U.S.C. § 9607(a). The appliéablé rate of interest
shall be the rate i_n effect at the time the interest accrues. The rate.f)f interes’é is subject fo change -

-{m October 1 of each year. |

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Subétances Poltution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42
.U S.C. l§ 9605, codified at 40 C.F.R_ Part 300, and any a@endments theréto.

“Operation and Maintenance” or “O&M” shall mean atl activities required to rﬁaintain
the effectiveness of the Remedial Action as required under the Operation and Maintenance Plan. -
approved or déveldped by EPA pursuant to this Consent Decree and the Statement of Work.

“Paragraph” shall mean a portion of this Consent Decree identified by an arabic nﬁmera_l
or an upper case letter.

“Parties” shall mean the United States and Settling Defendant;.

“Past Response Costs™ shall mean all costs, including, but not limited to, diréct and
indirect costs, that the United States paid at or in connection with the Site which Sctﬂing

Defendants have not yet reimbursed, through April 15, 2007 for EPA and through April 28, 2007
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for DOJ, pursuant to 42 U.S.C. § 9607(a).

- “Performance Standards” shall mean cleénﬁp standar-ds. and. omér measures of
échievement of the goals of the Remedial_ ‘Action, set forth in SECtion 2 1'2.4.2 of the ROb ﬁhd
Sections 11 and T of the Statement of Work.

| “Plaintif shan mean the {jnith States of America.

“RCRA” shall mean the Solid Waste Disposgll Aét, as aﬁlenci«:d, 42 U.S.C. §§ 6901 et |
séq-. (also known as the Resourée Conservation and Recovery Aét)
“Record of Decision™ or “ROD” shall mean the September 28, 2006 EPA Record of -
Decision pertaining to this Site, and all appendices thereto, attached herem as. Appendlx A
“Remedial Action” shall mean those ac.gwltles,.except for-:_Operatmn and Maintenance, to
be uridertaken by Settling Defendants to implement the ROD in aqcord@ce with the Statement of
R Wox;k and the final Remedial Design and Rem.edial Aqtion Work Plans and other plans ap:proved |
by EPA. | |
*Remedial Action Work _Pla;l” shall mean the document deveiopéd pursuant to Paragraph
11 of this Consent Decree and approved by EPA, and any amendments thereto. |
| ~ “Remedial Desigﬁ” shall mean those activities to be undertaken by the Settling
Defendants to deveidp the final plans and specifications fo.r the Remedial Action pursuant to the
Remedial Design Work Plan.
“Remedial Design Work Plan” shall mean the document developed pursuént to Paragraﬁh
10 of this Consent Decree and approved by EPA, and any amendments thereto. |
“Response Costs” shall mean costs incurred by EPA in accordance with CERCLA, 42

U.S.C.'§ 9601, et seq., as amended.




“Sectlon shall mean any portion of this Consent Decfee 1den1t1ﬁed by a roman numeral
“Setthng Defendants” shall mean Exxon Mobll Corporation and Cargﬂl Dry Com
| [ngredwnts Inc
“Site” shall mean the Gurley Pest101des Burial Superfund Site, located in Selma, Johnston
County, North Carolina, depicted generally on the map attached herein as Appendlx B.
“State” shall mean the State of North Carolina.
| “Statement of Work™ or “SOW” shall mean the statement of work for 1mplementat10n of
the Remedlal Design, Remedlal Actlon and Operation and Mamtenance at the Site, as set forth
| in Appendix C attached herein, and any modifications made in accordance with th1$ _Cons_ent
Decree. |
“Supervising Contractor;’ shall rﬁeaﬁ the principal contractor retained by the Settiipg
Defendants to supervise and direct the implementation of Work under this Consent Decree.
| “United States;’ shall mean the United States of America.
“Waste Material” shall mean (1) any “hazardous. substande” under Section 101{14) of
CERCLA, 42 U.S.C..§ 9601(14); (2) any pollutant or contaminant under Section 101(33),
42 U.S.C. § 9601(33); and (3} any “solid waste” under Section 1004(27) of RCRA, |
42 US.C. § 6903(27).
‘.‘Wbrk” shall mean all activities Settling Defendants ére required to perform under this
Consent Decree, except those required by Section XXV {Retention of Records).

V. General Provisions

5. Objectives of the Partics. The objectives of the Parties in entering into this

. Consent Decree are to protect public health or welfare or the environment at the Site by the
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| design and implementetion of response ac'tions at the Site by the .Settli'ng Defendants, to
r_eimburse response costs of the Plaintiff, and to resolve the clairns of Plaintiff againet Settling -
Defendants as provided in this Consent Decree.
6. . Commitrﬁents by Settling Defendants
| a. Setthng Defendants shall finance and perform the Work in accordance
' w1th this Consent Decree, the ROD the SOW, and all work plans and other plans, standards
: speaﬁcations, and schedules, set forth_herein or dev_eloped by Settlin'g Defend_ants_and approved
ﬁy EPA'.pursuant fo this Consent Decree. ASe.ttiing Defendants shall also reimburse the United
States for Past, Interim, and Future RespoﬁSe Costs as provided in this_Consent Decree.
b.  The obligations of Settling Defendants to finance and perform the Work
and i)ziy amounts owed the United States under rhis Consent Decree are joint and several. In the _
event of the irlsolvencyﬁor other failure of one Settling ljefendant to implement the requirements

of this Consent Decree, the remaining Settling Defendant shall complete all such requirements.

7. Compliance With Applicable Law. All activities undertaken by Settling =
Defendants pursuant to this Consent Deoree shall be performed in accordance with the
requirements of all applicable federal and state laws and regulations. Settling Defendants shall -
also complﬁr with the applicable requirerrrents of all federal zrnd state environmental laws as s.et |
forth in fhe ROD and the SOW. The activities conducted pursuant to this Consent Decree, if

approved by EPA, shall be considered to be consistent with the National Contingency Plan

(NCP).

8. Permits Reguired

A As provided 1n Section 121(e) of CERCLA and Section 300.400(e) of the
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NCP, 115 rpermit shall be réquired for any portion of Work conduétéd entirely on-site (i.e., .Within
thé areal extent of contamination or in very close proximity to the éori‘t_amination and necessary |
fér implementation of the Work). Where any porti'on of the Work that 1s nof on-site requires a
federal or state i}érmit or approval, Settling Defendants shall subr_hif timely ‘and éomplete
applicatiéns and take all othcr actions -necessary to obtain such permits or approvals.
b. . The Settling .Defendantsrmay seck relief under the provistons of Seéﬁon

XVII (Force Majeure) of this Consent Decree for any delay in the performance of the Woric
resulting from a failure to obtain, or a delay in obtaining; any perm.it require_d for the Work.

¢ This Consent Decree ;15 not and shall not be construed as a permit issued

pursuant to any federal or state statute or regulation.

VI. Performance of the Work By Settling Defendants

9. Selection of Supervising Céntract_or.

a. All aspects of the Work to be performed by Settling Defendants pursuant
to Sections VI (Perfonﬁance of the Work by Settling Defendaﬁts), Vil (Remédy Review), VIII
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Responsc) of this
‘Consent Decree shall be under the direcfion and sup’erﬁsion of the Supervising Contractor; the
selection of which shall be subject to disapprbval by EPA. Within 10 days after the lodging of '

this Consent Decree, Settling Defe_ndénts shall notify EPA in writing of the name, title? and

qualiﬁcations of any contractor proposed to be the Supervising Contractor. With respect to any
contractor proposed to be Supervising Contractor, Settling ﬁefendmts shall _demonstrate the
proposed contractor has a quality system that cbmplies with ANSI/ASQC E4-1994,

“Specifications and Guidelines for Quality Systems for Environmental Data Collection and
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Environmental Technology Programs” (Am;er_ican Naﬁondl Standard, January 5, 1995), by
slljibmitting a copy of the.-prx.)'poscd contractor’s Qualify Management Plan (“QMP”). The QMP

, shall be prgpared _'ui aCCordance WIth “EPA Requirements for Q@iw Management Plans (QA/R-
- 2)” (EPA/240/B-01/002, March 2001).or equivalent docmneﬁtation as determined 'by EPA.
Upon review, EPA will issue a ncftice of disapproval or aui:horiiation to procéed. If thefeafte_r-
VSettl'mg Defendants propose to change a Supervising Coﬁtraétor, they shall glive. riofiée to EPA

s and ébtain authorizaﬁon fro-m EPA to proceed befqré the new SuperViSin_g Cdﬁtrabtor i)erfoms,
directs, or supervises any Work under this Consént _Dgcreé_. -

b. If EPA disapproves a pfoposéd Supervising Contréctor, EPA will riotify '
Settling Defendants in writing. Within 30 days of receipt of EPA’s disapproval notice, .Settling_
Defendants shall submit to EPA a list of coﬁtractors (including the. qualiﬁcaﬁons of.eagh) who
would be‘accéptable in fieu of the disapproved_.Supervising Contractor. EPA ﬁll provide
written notice of the ﬁames of any contractors it disapproves and authorization to. proéeed with
respect to the other contractors. Settling Defen&%mts may- select any contractor from tha; list not
di.sapproved and shall notify EPA of tﬁe name of its.selected éontractor within 21 days of EPA's
: au;horizatioh to proceed.

C. If EPA- fails to provide Writtgn noticé of ifs authorizatio_n to proceed or
disapproval as setlforth in this-Parﬁgraph, and this failure prevents Settling Defendants from -
meeting one or more deadlines approved by EPA pursuant to this Consent Decree, Settling
Defendants may seek relief under the provisions of Section XVII (Force Majeure).

10.  Soil Remedial Design and Remedial Action.

a. Within 60 days afier EPA's issuance of authorization to proceed pursuant
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._ to Parég'raph. 9,' 'Settl'mg.Defendants shall submit to EPA and the State a Woﬂ; pian for the design |
of the Remedial Action for soil at the Site (“Remediai Désign Woﬁ% Plan” or “RD Work Plan”). |
The Rémedial Design Wofk Plan shali pf;)vide for.design of the remedy for soil set forth in the

' RbD,'iﬁ accordance ‘with the SQW, and for échievement of the Pefformancé Standardé aﬁd other
requirements set forth in the ROD, SOW, and this Consent Decree. Upon approval bﬁ/ EPA, tﬁe
Rem.edial Desigﬂ Work Plan éhall be incorporated info and become enforceable under this
- ansent Decree. Wii:hiu 60 days after EPA‘S issuance_ of authorization to préceed, Settling
Defendants shall submit to EPA gﬁd the State a Health aﬁd Safety Plan for field design ac_tiviti.es,
'Confomﬁng 1;6 applicable Occupational Safety aﬁd Health Administration and EPA requireménts;
inci_udiﬁg, but not limited to 29 CER. § 1910.120. | | |
| b. 'fhe Remediai Design Work Plan .s_hall include pléms and schedules for
impiemehtation of all soil remedial deSigﬁ and pre-design. tasks ideqﬁﬁed in the SOW, including,
but ﬁot limited to, plans and SCthl.Il;S_ for completion of: (1) a 'design sampling and analysis
plan.(including, but n(ﬁ limited to, a Remedial Design Quality Assurance Prdj ect Plan (“RD
QAPP”) in accordance with Section VIII (Quality Assurance, Sampling and Data Analysis);

2)a anstruction Quality Assurance Plan; and (3) a pre-final/final design submittal: In addition,
 the Remedial Design Work Plan shall include a schedule for completion of tﬁe Remedial Actién

~ Work Plan for soil. |

C. Upon approval of the Remedial Design Work Plan by EPA, after a
rcésonable oppoﬁuﬁiW for review and comment by tﬁe State and submittal of the Health and

Safety Plan for field activities to EPA and the State, Settling Defendants shall implement the

Remedial Design Work Plan for soil. Settling Defendants shall submit to EPA and the State all
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~ plans, submittals, and other deliverables required under the é;iproved Remedial Design Work
Plan in accordance with the schedule for review and approval pursuant to Section X1 (EPA
' Approval of Plans and Other Subm1ss10ns) Unless ethervwse dlrected by EPA Settlmg
_ Defendants shall not commence further Remedial Design activities at the Site prior to approval
‘of the Remedis.l Design Work Plan.
d. ‘The pre-ﬁcal/ﬁﬁel design submittal shall include, ata minjmunc, the
following: (6 final plans and speciﬁcations; (2) Operation and Maiﬂtenance Plé.m;. .
(3) Construction Quality Assurance Project Plan (“CQ,APP”); (4) Field Salnpling- Plan (djrected |
at messuring progress towards meeting— Perfolrnance Standards); aﬁd (5) Contingency Plan_‘. The
CQAPP, which shall detail the approach tc' quality assu:ance during_ construt:tion activities 'alt the
- Site, shall specify a qualitj assllran'ce official (“QA Ofﬁcial”), independent of the Supervising
Ccntractor, to conduct a _q_uality assurance program during the corlstruction phase of the projecl.
e.  Within 60 days after the appfo’val of the final design subrﬁittal, Settling |
Defendants shall submit to EPA and the State a.worlc plan for the performance of the Remedial
| Action for soil at the Site (“Remedial Acticn ‘Work Plan™). The Remedial Action Work Plan for
soil shall provide for ccnstruction and implementation of the remedy set forth in the ROD and
achievement of the Performance Standal'ds in acccrdance with this Consent"Decree, the ROD, the
SOW, and the designl plans and specifications developed in accordance vﬁth the Remedial
Design Work_ Plan and approved by EPA. Upon approval bjf EPA, the Remedial Action Work
Plan shall be incorporated into and become en,fo.rc_eable-lmder this Consent Decree. At the same
ltime as they submit the Remedial Action Work Plzln, Settling Defendants shall submit to EPA

and the State a Health and Safety Plan for field activities required by the Remedial Action Work
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Plan, which conforms to the apphcabie Occupatlonai Safety and Health Admlmstratlon and EPA
requirements mcludmg, but not hmlted to, 29 C.F.R. § 1910.120.
_. f. erhe Remedial Actiqn Work Plan shall include the following: (1) schedule
- for complétion of the Remedial Action; (2) method for selection -of thé céntractor‘ 3) schedple
- for developing and submlttmg other reqmred Remedlal Action plans; (4) groundwater
momtonng plan (5) methods for satisfying perrmttmg requlrements, (6) methodo logy for
implementationrof the Opération and Maint_enance Plan; (7) methodology for implementation of
‘the,Conting_enc‘y Plan; (Sj teﬁtative formulation of tiie‘ R'efnediai Action _t@@; (9) construction
- qualitj control plan (by cons_tructor);_ and (10) pfoce&ﬁres and plans for the decontamination of
equipment énd the disposal Qf conta:r.ninated_materiz;is‘ The Remedial Aqtion Work Plan also
. shall include the methodologjr for implementation of the Construotion Qua.lity Assurancé Plan; a
schedule fof impiementaﬁoﬁ of all-Remedial Action tasks identified in the final design_ submittal,
and shall identify the initiai fonﬁulaﬁo_n of the Settling D.efendants' Remedial Action Project
Team (including, but not limited to, the S‘upefvising Contractor).
g Upon approval of thé Remedial Action Work Plan by EPA, after a
-reasonable opportuni.ty for review and comment by the State, Settling Defendants shall
implement the soil actiﬁties required under 'th¢ ﬁemedial Action Work Plan. Settiing
Defendants shall suﬁmit to EPA and the State all plans, submittals, or other deliverables required
under the approved Remedial Action Work Plan in accordance with the approved schedule for
.review and approval pursuant to Section XI (EPA Approval of Plans and Otﬁer Submissions).
Unless otherwise difected by EPA, Settling Defendants shall not commence physical remedial |

action activities at the Site prior o approval of the Remedial Action Work Plan. Within 60 days
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following the conclusion of the final :oonstrﬁction inspection for soil remedial action, Settling

Defendants shall submit an Interim Remediai Action Report for soil.

11 Groundwater Remedial Design and Remedial Action,
_é_ _ Within 60 days after EPA's approval of the Soil Final Désign pursuant to
- Paragraph 10, Settiing Defepdants’ shall submit to EPA and the Stafe a schedﬁle fora preiiininaxy
| grouﬁdwatef sampling event.. Within 60 days of E_PA approval of the Interim Remedial Acﬁbn
Rep(.).rtr for Soil, Settling Defendants shall submit a Groundwater Design Study Plan.as set forth
'- -in thé SOW. Thé Groundwafer Design ‘Stud)‘r Plaﬁ'éiso shall include a Sampling and Analysis .
Plan. Within 60 days of réceip.t of the validated data for the Groundwater Design Study ?lan, the
Settling Defendants shall submit a Groundwater Study Summary Report as set forth in the SOW.
'Withi_l; 60 days-of EPA’s approval of the Grouﬁdwater Study Summary Report, Settling
Defendantsl shall submit a draft remedial design work plan for the design of the Remedial Action
for groundwater at the Site (“Remedial Design Work Plan” or “RD Work Plan™). The Remedial
D.esign Work Plan for groundwater shall provide for design of the _remedy set forth for
groundwater in the ROD, in accordance with the SOW and for achievement of the Perforrﬁance
Standards and other requireménts_. set forth in tile R-OD, the SOW, and this Consent Decree.
Upon its approval b‘y EPA, the Remedial Design Work Plan for groundwater shall be
incorporated into and-become enforceable under thi.s Consent Decree. Along with the
Groundwater Design Study Plan, Settling Defendants also shall submit to EPA and the State a
Health and Safety Plan for field design activities which éonforms to the applicable Occupational
Safety and Health Administration and EPA requirements including, but not limited to, 29 C.F.R.

§ 1910.120.
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b. The-Reniedial Design wérk Plan shall include ple_'ms. aﬁd schedules for
impleiﬂerlltationlof gréundwatér rerﬁediél des1gn and pre-design tasks identified iﬁ the SOW,
- inéiudix_xg, but not limited to, plans and schedules for the completion of: (1) design sampling and -
énaljrsis plan {including, but not limited to, a Remedial Deéign Quality Assuran’oe Project Plan
(“RD QAPP”) in accordance With Section VIIT (Quality Assurance, Sampling and Data
Analysm), {2) a Construction Quality Assurance Plan; and ) a pre—ﬁnal/fmal de31gn submittal.
In addltlon, the Remedial Design Work Plan shall include a schedule fqr' completion of the
Remedial Action Work Plan for groundwater.
| c. Upon approlval of the Remedial Design Work Plan by EPA, after a

reasonable opportunity for review and comment by the Staté and submittal of the Health and |
Saféty Plan for all field activities tb VEPA and the Siate, Settling Defendants shall impiement the
) Remedial Design Work P'lgn for groundwater. The Settling Defendants shall submit.to EPA and
the State ailrpla.ns, submittals and other deii\;rerables required under the approved Remedial
Design quk_Plan in acc;ordance with the approved schedule ‘for review and approval pursuant to
: Section XI (EPA Approvél of Plans and Other Submissions). Unless otherwise directed by EPA,

Settling Defendagts shall not commence further Remedial Design activities at the Site pripr_to

approVéi of the Remedial Design Work Plan.
| d The pre-final/final design submittal shall include, at a minimum, the

following: (1) final plans and specifications; (2) Operation and Maintenance Plan;

(3) Construction Quality Assurance Project Plan (“CQAPP”‘); 4) Field Sampling Plan (directed

at measuring progress towards meeting Performance Standards); and (5) Contingency Plan. The_

CQAPP, which shall detail the approach to quality assurance during construction activities at the
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Site, sﬁaﬂ spemfy a quality assufance official (“QA Ofﬁcial’é), independent of the Supervising
~ Contractor, to conduct a quality assurance program dur_iﬁg the CQI]ST;IUCﬁOI’,l phasg of the project. |
| ¢ Within 60 days after the approval of the final design subﬁlittal, Settling /

Defendants 'sh_all submit to EPA and thé State a Wérk plan for the performance of the Remedial
Aéfion_ for groﬁndwatér at the Site (“Reﬁlcdial Action Work Plan”). The Remedial Action Work

| Plan fqr' groundwater shall pmv’ide for construction and implementation of the remedy set fortﬁ

| in?the‘RO_D and achievement of the Performance Standards, in accordanceWi_ththis Consent
Decree, the ROD, the SOW, and the design plans and spéciﬁcétions develope& in aécordance
w1th the Remedial Désign Work Plan and approvéd by EPA. Upon- its approval by EPA, the

- Remedial Action Work Plan shall be incorporated into and become enforceable under this

Co-'nsent Decree. At the same time as they submit the Remedial Action Work Plan, Settling

Defendants shall submit to EPA and the State a Health and Safety Plan for field activities

required by the Remedial Action Work Plan, which conforms to the applicable Occupational

ngety and Health Administration and EPA requirements inclﬁding; but not limited to,

 29CF.R.§1910.120. . |

| f. The Remedial Action Work Plan for groundwater shall include the

| 'following; (1) schedule for completion of the Remedial Action; (2) method for selection of the

contractor; (3) schedule for dev;elop'ing énd submitting other required Remedial Action plans;

(4) groundwater ﬁonitoring plan; (5) methods for sat_isfying ;Sermitting requirements;

- (6) methodology for implementation of the Operation and Maintenance Plan; (7) methodology

for implementation of the Contingency Plan; (8) tentative formulation of the Remedial Action

team; (9) construction quality control pian (by constructor); and (10) procedures and plans for the
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décontein)ination.of equipment and the c-lisposa.i(_)'f coﬁtaminated materials. The Remedial Action _
- Work Plan also -shail include the méthodology‘ for implementaﬁon of the C-om&uctioﬁ Quality
Aésurance Pia_m a schedule for implen?entétion of all Remedial Action tasks idcf:htiﬁed in the

_'ﬁnal design submittal, and shall identify the initial forinulationzof the Settling Defendan_ts‘
Remed;ial.ACtion Project Tgam tinclﬁding, but not i.im'ited to, the Supervising.Co.ntrac"tor)_

g Upon approval of the Reni_édiai Action Work Plan by EPA, after a
reasonable épportunjty for relyiewland comment by the State, Settling .[')'efenda.mts shall-
iﬁplement the groundwater actiy‘iﬁes _reéuired under tl;ie Remedial Action Work Plan. Settling
" Defehdants shall submit to EPA and the State all plans, submittals, or oti_lef deiivérables required
under the approved Remedial Action Wofk Plan-rin accordance with the approved schedule for._
review and approval pursuant to Section XI (EPA Approval of Plans and Other Submissions).

Unless oihcrwise directed by EPA, Settling Defendants shall not comunence physical Remeciiai
Action éctivities at the Site prior fo approval of the Remedial Action Work Plaﬁ
12.. Settling Defendants shall continue to implement the Remedial Action'and O&M
until the Performanée Standards are achieved and for so long thereafier as is otherwise required

under this Consent Decree.

13.  Modification of the SOW or Related Work Plans.

a. If EPA determines that modification to the work sp¢ciﬁed in the SOW
and/or in work plans developed pursuant to the SOW is necessary to achieve and maintain the
Performance Standards or to carry out and maintain the effectiveness of the remedy set forth in
fhe ROD, EPA may require that such modification be incorporated in: the SOW and/or such work

plans, provided, however, that a modification may only be required pursuant to this Paragraph to
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the extent that it is consistent with the scope of the remedy selecfed in the ROD.

| b. For the purposes of this Paragraph 13 and Paragraph 50 only, the “scope of
the remedy selected in the ROD?” is the excavation of contaminated soil, then treatment if
necessary to enable off-site land disposal in a RCRA Subtitle D lahdﬁH, the installation of a
reactive treatment zone in the path of contaminated‘ groundwater or other technique such that the
target contaminants are removed or gltered, moniforing of groundwater, and the use of
institutional controls, if necessary, to limit the future use of the Site rancli the groundwater.

C. If Settling Defendants obj ect o any modification determined by EPA to be
hecéssary purs’luant to this Paragraph, they may seek dispute resolution pursuant to Sgction XIX -
(Dispute Resolution), Paragraph 68 (record review). The SOW and/or related work plans shall
be rﬁodiﬁed in accordance with final resolution of the dispute.

d. Settling Defendants shall implement any work required -By any
modifications incorporated in the SOW and/or in Work plaﬁs developed pursuant to the SOW in
accordance with this Paragraph.

é. Nothing in this Paragraph shall be construed to limit EPA's authority to
require performance of further response actions as otherwise provided in this Consent Decree.

| 14. Settling Defendants acknowledge and agree that nothing in this Consent Decree,
the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty or
representation of any kind by Plaintiff that compliance with the work requirements set forth in
the SOW and the Work Plans will achieve the Performance Standards.
15. a Settling Defendants shall, prior to any off—Site shipment of Waste Material

from the Site to an out-of-state waste management facility, provide written notification to the
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appropriaté state enviroﬁmentai official in the receiving_. fécilitj‘s state and to the EPA Pfaj ect
Coordinator of such shipment of Waste Material. However, this notiﬁcaﬁoﬁ reduiremen_f shall._ |
not a;ﬁply o r'zmy' off-Site shipments wﬁeg the total volume of ail suchr shipments will not exceed
10 'cﬁbic' yards. |

| ¢y The Seﬁling Defendants shall include in i:he “‘fritten. ﬁotiﬁcatioﬁ
ihe fqlléwing ihformation, where 'gvailable: (1) thername and 1;)¢ation of the facility to Which the -
_ Wasté Material is to be éhipped; (2) the type and quantity of -thc Waste Maferiai to be shipped;
“(3) the exi)ected schedule for the shipment of thé Waste Material; and (4) the method of
transportation. The Settiiﬁg Defendants shall notify the state itll‘gvhich the -planned receiving -
facility is located of major changes in fhe shipment plan, such as a decision to ship the Waste
Material to another facility within the same state, or to a facility in another state.

2) The identity of the receiving facility and state will be determined
by the Settling Defendants following the award of the contract for Remedial Action céns_tmction.
The Settling Defeﬁdants shall provide. the information required by Paragraph 15 as soon as
practicable after the award of the contract énd before the Waéfe Material is actually shipped. | |

b Before shipping any hazardous substances, pollutants, or contaminanté '
from the Site to an off-site location, Settliﬁg Defendants shall obtain EPA;S certiﬁc;ation that the
iaroposed reéeiving facility is operating in compliance with the requirements of CERCLA Section
‘ 121(d)(5). and-40 C.F.R. 300.440; Settling Défen’dants shall only send hazardous substances,
pollutants, or_contaminants from the Site to anrof.f-'site facility that complies with the

‘requirements of the statutory provision and regulations cited in the preceding sentence.

-20-




VIL. Remedy Review

16. Periodié Revigw. Settling Defendants shall éonduct any studies; and '
'inveétigations as requested by EPA, in order to ﬁermit EPA fo conduct reviews of .Whether the
" Remedial Action is protcctive'o_f‘ human ﬁéalth and the eﬁvirqmﬁent,at least every five years as
;equir'ed by Section 121 (¢) of CERCLA and any applicaBlé regﬁlatibns.

17.  EPA Selection of Further Response Actioﬁs. If EPA determines, at any time, Ithf‘lf
the Remedial Action is not‘ protective of human health and the ehvironment; :E:PA.méy select | ._
further response actions for thé Site in accordance with the réquircmems of CERCLA and the |
'NCP. |

18.  Opportunity To Comrﬁent. Settﬁpg Defendants and, if i‘equiréd by Sectioﬁs
1 I3(k)(2) or 117 of CERCLA, the public, will be provided with an opportumty to comment on
any further response actions prop(-)séd by EPA .as aresult Qf tﬁe review conducted pursuant to
Section 21(c) of CERCLA and to submit written comments for thg record durmg the comment
period. | |

19.  Settling Defendants' Obligation To Perform Further Response Actidﬁ'.- If EPA
selects further response actions for the Site, the Settling Defendants shgli_ undértaké‘such further
rés;ponse actions to the extent that the reopener condiﬁons in Paragraph 84 or Paragraph 85 |
" (United States' reservations of liability based on unknown conditions or new informatior_i) are
satisfied. Séttling Defendants may invoke the procedures set forth in Section XIX (Disﬁute_
Resolutton) to dispute (1) EPA's determination that the reopener co-nc‘litions- of Paragraph 84 or
Paragraph 85 of Section XXI (Covenants Not To Sue by Plaintiff) are satisfied, (2) EPA'S

~ determination that the Remedial Action is not protective of human health and the environment,
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or (3) EPA's selectit}ﬁ of the f;Ither responée actions. Dispiltes _ﬁertaiigtﬁng to whéthér the
Remediél Action is prptcctive or to EPA's selectio'ﬁ of furthef responsé a§ﬁ0ns shail be resolved
puréuant to Paragx;aph 68 (record review).

20. submissiom of Plans. IfSettliﬁg Defendanfs are reqmred to perform ﬁn;thef
response actions pursuant to Paragraph 19, they shall submit a plan fér _sﬁch work to EPA for
'approval in aécordahce with the procedlil_'eé set ft)rth-in Section VI (Performance of the 'Wbrk by
Settling Defeﬁdan_ts) and shall implement the plan approved by EPA in .accordanc.e wifh the |
_ Prqvis-ibns of this Decree. | o _ | | 7 |

VIIL Quality Assﬁrancé, Samgl'mg, and Data Anaiysis |

21. _ Seftling Defendants shall use quality assurance, quality control, and chain of
custody procedures for all treatab:ility, dgsigty compﬁancé and monjtor-ing samples in ac-cordance'
with “EPA Requirements for Quahty Assurance Project Plans (QA]R'S)”'_ (EPA/240/B-01/003,
March 2001), “Guidance for Quality Assurance. Project Plans (QA/G-S)”.-_ (EPA/600/R-98/018,

- February 1998), and subsequent mendﬁenﬁ to such guic‘lelines upon noﬁﬁcaﬁon by EPA to _
Settling Defendants of such arﬁendment. Amended guidelines shall appls_/' only to procedures

conducted after such gotiﬁcaﬁon. Prior to fhe commencement of any monitoring project under
this Consent Decree, Settling Deféndants shall submit to EPA for épprove:ll, aftera reasonable
opportunity for review and comment by the Stat‘le,'a Quality Assurance Project Pian (“QAPP”)
that is consistent with the SOW, the NCP and épplicgble guidance documents. If relevant to the
proceeding, the Parties agree thét validated Sampling data generated in accordance with the
QAPP(s) and reviewed and approved by EPA shall be admissible as evidence, without 'objection,

. in ahy proceeding under this Decree. Settling Defendants shall ensure that EPA personnel and its
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_ auihorized representatives are aﬁdwe_d access at reas‘onablé times to a,il laboratories ﬁtiliied by
| | Settling Defendants in imp]émenﬁﬁg thlS Consent Decree. ,Ih éﬁditién,-Seﬁling Defendants shall
eﬁsure that such laboratories shall analyzé all samples submitted be' EI?A pursuant to the QAPP
for rquaiity ass_tjrgnce mdnitéring. SettlingDefeﬁdants shall ensure that the laboratories they
utilize for the analysis of samples ta_k_en pursuéht to this Decree perform all analyses aocbr_ding to
accepfed EPA methods. Ac_éei)ted EPA methods consist of fhos_e methods which are docume.rllted '
-in the “Contract Lab Prog_ram Statement of Work for Mult.i-Media,A Mﬁltiple Concentration
Inorganics Analysis, LM 05;3", dated March 2004, and the “Contract Lab Progfé;ﬁ 'Statemer.ltof _
| Work for Mulﬁ—Media, Mulﬁple Céncentration_ Organic Analy-sis,i SOMO1.1" dafed May 20035,
and any ainendméﬁts made-tﬁereto during the course of the implementatioﬁ of thls Decree;
however, .up'on approval by EPA, after opﬁortunity fbr review and corament by fhe Sfate, the -
Settling Defendants may use bther_ analytical méﬂlods'whicﬁ are as.stiingent as or more stringent
than the CLP- approved-metﬁods. Settling Defendants shall ensure that all laboratories they use
| for analysis 6f samples taken pursuant to _fhis ansent Decree participate in an EPA or EPA-
eﬁuivalent QA/QC program. Settling Dcfendants shall only use laboratories that have a
documented Quality System which compliesr Wﬁh ANSI/ASQC E4-1994, “Specifications and
‘Guidelines for Quality Systems for Environmental Data Collection and Environmental
Technology Programs,” (American National Standard, January 5, 1995), and “EPA Reciuirerﬁents
| for Quality Managcment Plans (QA/R-Z),;’ (EPA/240/B-01/002, March 2001) or equivalent
documentation as determined by EPA. EPA may consider laboratories accredited under the
National Envi_ronméntal Laboratory Accreditation Program (“NELAP”} as ineeting the _Quality.

System requirements. Settling Defendants shall ensure that all field methodologies utilized n
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céllecting samiples for .sull)sequent analysis pl-lrs';uant_ td this Dec:ee wﬂl Be conducted in
~ accordance with the procedures set forth in the QAPP appfévc;d by EPA.

22.. Upét_l réque_:st,' fhe Seﬁling Defendants shall allovs..r split of dup_iicate sﬁmplcs tobe
takeq by EPA or its auﬁoﬁzed répreséntativés. Settling Defen&anté‘ éhall notify EPA h(;t less |
than 28 days in .advance of any sample coliection activify uniess shorter notice is agreed to by

' EPA. In addition, EPA sﬁa_.ll have the right to take any addit_i('mzﬂ samplés that EPA deems

B Iiécessary. Upon requeét, EPA shall allow the Sctﬂing Defeﬁ&ants to take split or dﬁplicate .
- Sarﬁpies of rany .s;imples 'Ei't takés a,s part of the Plaintiff's :overs.‘;ight of the Settlihg Defendanfs’

' -hnplementaﬁoﬁ of the Work. :

23.  Secttling Défendanfs shall sub_init to EPA two qopies of the results of all Sﬂﬁpiing
and/or tests or other data obtéined' or generated By or on beha:lf of Setiling Defendants with
respect to the Site and/ of.the. imbl_ementatibﬁ of this Consent Decree unless EPA agrees
:otherwise. | |

24, Notwithsianding any provision of this Consent Decree, the United Stalés hergby '
retains all of itsl information gathering and- inspection authorities and rights, including

enforcement actions reiated thereto, under CERCLA, RCRA and any. other applicable statutes or

regulations.

IX. Access and Institutional Controls
25.  Ifthe Site, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned or controlled by any of the Settling

Defendants, such Settling Defendant shall:

a. - commencing on the date of lodging of this Consent Decree, provide the
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United _Staté_s and its represenfatives, including EPA and its @nﬁactors, with access at aﬁ
feésﬁnable times to the 'Site, or such other property, for the pu:poée of conducting any activity
related ﬁ) thls Conseni Decfee including, but not iimite_d to, the following acﬁvities:r
| | Monitoring the Work; - | |
¥ Veﬂ%g any data or iﬁfonnationsubmitted to thé Unitéd Stétes;
- (3)  Conducting iﬁvésf_igai_;ions relaﬁng to contamination at or near t'he. Site;
@ - Obtairﬁng samples;
&) Assessing'_the ﬁéed for, _plamﬁr_lg, or implementing addiﬁonél-reéponse :
actions at or ‘near the Sité; | | |
{6) | Assessing implcmentation of quality assurance and quality control
. practices as defined iﬁ the approved Quality Assurance Broject Plans;
(7)  Implementing the Work gurSuant to the cOndiﬁons set forth in Paragraph
| 88 of this Consent.Decree; ' | |
(8)  Inspecting and copying records, operating logs, coni'racts, or other ._
documents mairitéined or generated by Settling Defenda:nts or their agents, coﬁsistent with
-Secﬁoﬁ XXIV (Access to Information);
{9) - Assessing Sétﬂing Defeﬁdénts' compliance with this Consent Decree; and
(10) Determiningwheth:er the Site or .dther properfy, is being used in a manner -
that is prohibited or restricted, or that may ﬁeed to be prohibited or restricted, by or_pursuant to
‘this Consent Decree;
b.  commencing on the date of lddging of this Consent Decree, refrain from

using the Site, or such other property, in any manner that would interfere with or adversely affect
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the impiementétidn, integﬁty-, or prqtective;iess of the remedial measﬁx_'es 1o bé éerfonned'
pursuant to this Cpns-i:_nt Dépreé; and |
¢.  execute and feoord in thé Recordér's Office of .Johnstoin Céunty State of

. North Carolma, an easement, runnmg with the fand that (0 grants a nght of access for the-

purpose of conductmg any act1v1ty related to this Consent Decree mcludmg, but not limited to,
- those activities listed in Paragraph 25.a of this Consent Decree, and (ii} 'grants the right to enforce

) ‘the-la..ndlwat..er use restrictions.listed in Paragraph_ 25.b of this Cdnsent'Decree, or other
reétrictions_ that EPA determines are ﬁecessary 0 implemeﬁt, ensure hon—mtefference with, ollr '
enéure the protectiveness of the remedial measures to be berforme_d pursuant to this Consent
_ Decree.- Sﬁch Settling Defendants shall grant the access righté and the rights-to enforce the

l#n&watcr use restrictions to one or more of the foﬂo_Wing_ persons, as determined by EPA:

(i) the United States, on behalf of EPA, and its representatives, (ii) the State and its |

tepresgntatives,-(iii).the other Settling Defendants and theif represeritatives, aﬁd/ot (iv) other
, aﬁprOpriaie gré.ntecs. Such Settling Defendants shall, if EPA so requests, sﬁbmi£ to EPA for
review and apﬁroval W‘ith tespect to such property:

(0 a cirgft easement that is enforceable under the laws of the State éf_ North
Caroliha; and | |
{2)  acurrent title ir1surénce commitment or some other evidence of title

acceptable to EPA, which sﬁows title to the land described in the casement to be free and clear of
all prior liens and encumbrances (except. when those liens or encumbrances are aﬁprovéd by EPA
or when, despite best efforts, Settling Defendants are unable.to obtain release or subordination of

“such prior liens or encumbrances). Within 15 days of EPA's approval and acceptance of the
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.eésemg;nt. and thé title evidénéé, such Settling Defendants shall ﬁpdate the title searéh énd, if itis
determined that nothing has oqcurfed smce the effective date of the qe»mmitment to éffect the titie -
- adversely, recdrd the eaécment with the Reocrder;s Office {br Registry of Deeds or other
‘ 'appropriate office] of Johnston County. Within 30 days of recording the easem_enf, such Setfliﬁg
Defendal}ts .sh,ali provide EPA-with a final _titlc insﬁrance policy, or other ﬁnzﬂ evidence of title
rac'ceptablé t_é EPA, aﬁd a certified copy of the original reéorded easement showing the clérk's
recording stamps. If the easement is to be com-fejfed to 'thc; United States, the casement and title
| evidence (including final titl_e_evidénce) shall be prepa;éd in accordance with the US
Department of Justice Title Standards 2001, and approval of the sufﬁciehcy of title rmust be
" obtained as required by 40 U.S.C. § 255.
- 26.  The right of acce.ss. for Settling Defendants currenﬁy exists under the Agreement
- and Cévenant 'Not to Sue between EPA agd NSEW Corporation éstablished In The Matter of:
Gurley Pesticide Burial Sﬁpe'rﬁmd Site, Docket No. CER-04-2002-375_8; NCD 986172526, §§. v
and VI (Appendix D). .Shoulc.i this right of access cease to exist or not be sufficient, Settling
- Defendants shall.c'omijly With the requirf;ments as set fqrth below:
If the Site, or any other prdperty where access and/or land/water use restrictions
are needed to irhplement this Consent Decreg, is éwned or controlled 5y persons other than any
of the SettiingrDe_fendants, Settling Defendanté shall use best efforts to secure from such persons:
a. an agreement to provide access thereto fbr Séttling Defendants, as well as
for the United States on behalf of EPA, and the State, as well as their representatives (including
contractors), for the purpose of condﬁcting any activity related to thi§ Consent Decree including,

but not limited to, those activities listed in Paragraph 25.a of this Consent Decree;
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b. | an agreement, enforceable by the Seﬁlmg befehdants énd the {jnitéd
| States, to refrain from using fhe Site; or siich other property, in any manner that would intﬁrfére
with or adversely _afféct th_e imp_ie_mentation, 'integﬁty, or protectiveness of the remedial mea;s_ure's,
' to be performed pursuant to this Consent Decrée; and |
| C. the execution and recordation in the Recorder's Office of Johnston Cou.nty;
State,of_ Nérth -Carolina,_'o.f an casement, ;unhjng w1th the land, that (i} gra.nts a right of access for
~ the purpose of conductit_lg any activity related to this Consent Decree inclﬁding, but not limited
 to, those activities listed in Paragraph 25.a of this Consent Decree, #nd (.ii) grants the riéht to o
-enforce the lﬁnd/water use restrictions 1istéd n Par_agrapﬁ 25.b of this Consent Decree, or other
_ restli.ction's that EPA determines are nccesséry to implémeﬁt, ensure non-interference with, or
 ensure the protectiveness of the remedial measures to be performed pufsuant to this Consent
- Decree. The accés_s rfghfs and/or rights to enforce land/water use restriétions sﬁall be granted to
one or more of the following persons, as determined by EPA (1) the United States, on behalf of
_ E?A, and its réprese-ntatives; (ii) the State and its representatives, (iii) the Séttling Defendants
" and their r_epresentaiives, and/or (1v) other appropriaté grantees.
If EPA so requests, Settling Defendants shall subnﬁt to EPA for review and dpprdval
with respect to such property: |
| (1) a draft easement that -is enforceable under the laws of the State of North
Carolina, and
(2)  acurrenttitle insurance commitment, or some other eyidence of title
acceptable to EPA, which shows title to the land described in the easement to be free and clear of

all prior liens and encumbrances (except when those liens or encumbrances are approved by EPA
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or lw'henj deﬁpite best efforts, Settling Defendants are uhablé-fto obtain relcas;e o.r subérdinéﬁ;)n of
) ‘such prigr liens or encumbranceé). Within 15 days _o_f EE.’A’S..approvél and acceptance of the
éas’ément and the tiﬂ,cl evidence, Settling Defendants shaﬂ ﬁp(iate the titie search and, if itis | '
determined that nothing has occurred since the effective date of the conunittﬁént to affect the title
adve’rsely, the easement shaﬂ be fecbrded with the Recorder's Office for Regist'fy of Deeds or |
other appropriate office] of J th'sfon County. Within 30 days" of the recording of the -e.asementi,_

Settling Defendants shall provide EPA with a final title insurance policy, or other final evidence

“of title acceptable to EPA, and a certified copy of the original recorded easement showing the .

clerk's recording stamps. If easement is to be conveyed to the United Stafes, the eaSement and
titlg_ evidence (including final titIe évidence) shall be prepared in accordance with the. U.S.

- Department of Justice Title Standards 2001, and approval of the sufﬁ(:iericy of title must be
obtained as required by 40 U.S.C. § 255,

| 27.  For purposes of Paragraphs 25 and 26 of this Consent Decree, “best efforts”

iﬂciude_é the payment of reasonable sums of money in consideration of access, ac?:e_ss easements,
land/water use restrictions, restrictive easements, and/or an agreement to release or subordinate a
prior lien or encumbrance. If any access.or land/water use resﬁiction agreements requi_red-ﬁy

Paragraphs 26.a or26.b of .t_his Consent Decree are not obtained within 45 days of the date of -
entry of this Consent Decree, Settling Defendants shall promptly notify the United States in
writing, and shall include in that notification a summary of the steps that Settling Defen&ant’s

| have takén to attempt to comply with Paragraph 25 or 26 of this Consent Decree. The United

* States may, as it deems appropriate, assist Settling Defendants in obtaining access or land/water

use restrictions, either in the form of contractual agreements or in the form of easements running
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vﬁth the land, OF in oi)taining‘the"reiease or subérdigation of a prior lien ér encumb;anée.
Settling Defendants shall reimburse the United States in éccmdance ‘Wlth the prqcédﬁres in
Séétion XVI (Reimbur_semen{ of Response Costs), for all costs -inéﬁrred, dﬁeg:‘t or indirect, by the
Unite_d States 1n obtaining such access, 1and/_w_ater:use estrictions, m&or ihe | -
releasg/_subordinaﬁon of prior liens or encumbranceé including, but not liﬁlited to, the cost éf '
 ‘attorney time and tﬁe amount of monetary consideration paid or just compensation.
28.  IfEPA determines that land/water usé restrictions in the form of state or local

B 'iaws,_ regulations, ordinances or other govermngﬁta_ilcontrols.are needed to imiﬁlement the remedy
. selectéd in the I;OD, eﬁéure the i_ntegrity and pro’tecﬁvel;ess there<;f, or ensure non—inferference _
ther%:ufith, Settling Defendants shall coépera_te with EPA's efforté to secure suchgovernmentai
controls. |

29, 'Notwithstanding any provisic;n of this 'Consent.‘[)ecree.) the United States retaigs

all of its access authorities and rights, as well as ;ll of its rights to require land/water use
restrictiohs, including enf;)rcement authorities reiated théreto, under CERCLA, RCRA and any '
other applicable statute or regulations.

X. Reporting Requirements -

30.  Inaddition to any other requirement of this Consent Decree, Seﬁling Defendants
shall submﬁ to EPA and the State 2 copies of Written monthly progress reports that: (a) describe
the actions vs;fhich have been taken toward achieving oomplianée with this Cbnsent Decree during
the previous month; (b) include a summary of all results of sampling and tests and all other data
received or generated by S.ettling Defendants or their contractors or agents in the previous month;

(¢) identify all work plans, plans and other deliverables required by this Consent Decree
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gompleted'ahd submitted dijiipg the previous Iﬁonth; (d) describe all actiéns, including, but not

| limitgd to, data coliéction and implementation of Work plans, which are scheduled for the next
six weeks énd provide other information relating to the progress of construction, includjng; but
not limjted to, critical path diagrams, Gantt charts and Pert charts; (¢) include info;matioﬁ _

_ ré_garding percentage of completion, unresolved delays en(:ouﬁtel;ed (;r anticiéatec_l that may affect
the _ﬁlture'scﬁédule _for implementation of the Worig and-a description of efforts made to mitigate
'tflose delays or anticipatéd delays; () include any modiﬁcationsfo the work plans or otitler
schedules t'haf Settling Defendants have proposed to EPA of that have been a@_ro#ed by E-ZPA;'
and (g) describe all activities undertaken in support of the Community Relations i’lan during the
previous month and those to be undertaken in the next six weeks. Settliﬁ'g Defendants shall
submit these progress reports to EPA and the State by the tenth day of 'ex?ery month fo llovﬁng the
lodging of this_Cons_ent Decree until EPA notifies the Settling Defendants ﬁursuant to Pardgraph

- 51.b of Section XIV (Certiﬁcaﬁon of Completion). If requested by EPA, Setﬂiﬁg Defendants
.shall also provide brieﬁngs for EPA to discuss the progress of the Work.

31. | The Settling Defendants shall notify EPA of any change in the schedule described |
in the montiﬂy progress report for the performance of any activity, including, but nbt_ limited to,
data collection and implementation of work plaﬁs, no 1ater' than seven days prior to the
perforfnancc of the activity. |

32.  Upon the occurrence of any event during performance of the Work that Settling

Defendants are .réquired to report pursuant to Section 103 of CERCLA or Section 304 of thé _
Emergency Planning and Community Right-to-know Act (EPCRA), Settling Defendants shall_

within 24 hours of the onset of such event orally notify the EPA Project Coordinator or the
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Altemét'e EPA Project Coordinator '(.in the event of the unavailability of the EPA Projeet-
Coordmator) or, in the event that nelther the EPA Pro;ect Coordinator or Alternate EPA Pro;ect
Coordinator is available, the Emergency Response Sectlon Region 4, United States
.Envn.omnental Protectlon Agency These reportmg requuements arein addmon to the reporting
| reqmred by CERCLA Sectlon 103 or EPCRA Section 304.
3_3. | Within 20 days of the onset of such an event Scttlmg Defendants shall furnish to
| Plaintiff a.wntten report, 51gne_d by the Settling Defendants Project Coor_dmator,_ setting forth t_he
events which occurred aﬁd the measures taken, and to be t_aken,r in response thereto. Within 30
days of -the conclusion of sue'h an event, Settling Defeﬁdaﬁts shall submit a repo_rt. setting forth afl
actions taken in response thereto. :
7Y Seﬁling Defendan-ts shall submit 6 copies of all plans, reports, and data required
~ by the SOW, the, Remedial Design Work Plan, the Remedial Actien Work Plan, or any other
approved plans to EPA in accordance with the schedules set forth in such plans. Settling
Defendants shall simultaneously submit 2 copies of all sueh plans, re]perts and data to the $t_ate.
Upon request by EPA, Settling Defendants shall submit in electronic form all portions of any
report or other deiivefabie Settling Defendants are fequired to submit pursuant to the pI‘O\;’iSiODS_
- of this Consent Decree. |
35. | All reports and otﬁer documents submitted by Settling Defendants to EPA (other
tﬁan the monthly progress reports referred to above) which purpbrt to document Settling
Defendants' compliance with the terms of this Consent Decree shall be signed by an authorized

representative of the Settling Defendants.
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X1. EPA Approval of Plans and Other Submissions

| | 36. After review of any plan, report or other item which 1s required to be submitted
fer approval pu'rs_ua,nt. to this Consent Decree, EPA, after reasonable oppertunity' ‘for review and |
comment by the S:tate shall: (a) approve, in whole or in part, the submission; (b) apﬁrove the
_ Submission.upon specified conditions; (¢) medify the submiésion to cure the deficiencies;
(d) disapprove, in who_ie orin part, the submis-sion,.directing' that the Settling Defendants mod_ify
the submission; or (¢) any combination of the above. However, EPA shall not %nodify-a '
-submis_sien without first providing Settling D.efendants' at least ene notice of deﬁeiency and an
opportunity to cure within 30 dajs, except where to do so would causé serious disruption to the
‘Work or where previous submis_sion(s)'have been disapproved due to material defects and the
deﬁciencies in the submission under consideration indicate a bad faith lack of effort to submit an
-ecceptabie deliverable. |

37.  Inthe event of approval, approval upon conditions, or modiﬁcetion by EPA,

pursuant to Paragraph 36(a), (b), or (c), Settling Defendants shaﬂ proceed to take any action. -
required by the .plan, report, or other item, as approved or modified by EPA subjec_teniy tortheir‘ :
right to invoke the Dispute Resolution procedures set forth in Section XIX (Dispute Resolution)
with respect to the modifications or conditions made by EPA. In the event that EPA modifies the
submission to cure the deficiencies pursuant to Paragraph 36(c) and the submission hasa -

material defect, EPA retains its right to seek stipulated penalties, as provided in Section XX

- (Stipulated Penalties).
38.  Resubmission of Plans
a. Upon receipt of a notice of disapproval pursuant to Paragraph 36(d),

~33-




Settling Defendants sﬁali, within 30 .dlays er such fonger t1me as s;ﬁeciﬁed by EPA in such notice,
correct the deficiencies and resubmit the plan, report, or etherritem for a’ppr‘otai. Any stip:ulatc.d '
| penalties applicable'to. the -sub‘mission, as provided in Seetion_ XX, shall accrue during the 30—day_
B period or otherwise specified period but ahall not Be payable unless the resubmission is
di'sapkproved or modified due to a material aefecf as provided in Paragraphs 39 and 40.

| b. Notwithstanding the rece_iﬁt of a notice .of disa'p;aroval' pursuant to
Paragraph 36(d), Settling Defendants shai_l proceed, at the direcﬁon of EPA, to fake any action
i fequired by any non-deﬁcient portion of the submission. Implementa!tion of any non-deficient
pomon of a submission shall not relicve Setthng Defendants of any hablhty for stipulated
penalties under Section XX (Stlpulated Pena1t1es)

39.  Intheevent that a resubrmtted plan, report or other item, or portion thereof is
dlsapproved by EPA, EPA may agam require the Settlmg Defendants to correct the deficiencies,
in accordanee with the preceding Paragraphs. EPA also retains the nght to modify or develop the
: plan, report or other item. Settling Defendants shall implement any swch plan, report,_ or item as
modified or developed by EPA, subject only to their ﬁght o inveke the procedures set forth in
Section XIX (Dispute Resolation). :

40. I upon resubmiési'on, a plan, report, or item is disappm{fed or modified lay EPA
due to a material defect, Settliﬁg Defendants shall be deemed to have failed to submit s_ileh plan,
feport, or item ti_melj and adequately unless the Settling Defendants invoke the dispute resel_ution
procedures set forth in Section XIX (Dispute Resolution) and EPA's action is o_\lfertumecli :
pursuant to that Section. The provisions of Section XIX (Dispute Resolution) and Section XX

(Stipulated Penalties) shall govemn the-implementation of the Work and accrual and payment of -
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any sﬁpulate_d penalties dﬁﬁﬁg; Dispute Resolution. If EPA's disapproval or .mod.iﬁcation' is
A-upheld, stipulated penalties shall accrue for such violation from the date on \&hich the initial
sﬁbmission was originally reqliired,' as ‘pro.vidéd in Section XX. |
' 41. All.pians, rep_ort_-s; and other items required to be submitted to EPA under this .
- Consent D¢cree shall, upon approval or modification by EPA, be enforceable under this Consent
Décrge. In. the-event EPA approves or modifies a_ portion of a plan, report, or other item reqﬁjred
to be submittéd £0 EPA under this Consent Decree, _ihe. approved or modified portion shall bé .
A-enforce.able under this Consent Decree. | |
XI. Project Coordinators

- 42.. - Within 20 days of lodging this an5§nt Decree, Séﬁling Defendants an.d‘ EPA will
thify. each other, in writing, of thc;, name, addréss and telephone number of -théi_r respective
designated Project Coordinators and Alterﬁate _Pfﬁject Coordinators. If a Project Coordinator or
: Altei_‘na{te._Project Coordinator initially designated is changéd, the identity of the successor will be
given to the other Parties at least 5 working days before the changes occur, unless impracticable,

but in no-event later than the actual.day the change _is made. The Settling Defendants’ Projeét
Coordinator shall be subject to disapproval by EPA and shatl hz;ve the technical expertise
sufﬁcient to adéquately oversee all aspeéts of the Work. The Settling Defendants’ Project .
Coordinator shall not be an attorney for any of the Séttling Defendants in this matter. He or she
may assign other representatives_, including ofher contractors, to serve as a Site represéntative for
lc.)versight of performance of daily operations during remedial activitics.
43. Piai_ntiff may designate other repfesentatives, including, but not limited to, EPA

employees, and federal contractors and Consultams, to observe and monitor the progress of any
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aCiivity undertékeﬁ pursuant to this Consent Decrec. EPA's Projéct Coordinator and Altémate -
Prbject Coordinator shall have the authority lawfully vested in é Remedial Projéct Manéger
| (RPM) and an On-Scene Cobrdiﬁator (OSC) by the Ngtional Cénﬁngcncy. Plan, 40 C.E.R. Part f
o 3?)0--' In addition, EPA's ?roj ect Coordinator or Alternate Project Coordjﬁator shall have
aﬁthority, ponsiétént with the National Conﬁngency Plan, to halt any Work ;eqﬁired by this_
Consent Decree and to ﬁke any necessary fééponse éction when s/he determines that cdnditions
" at the Site constitute aﬂ‘emergency situation or may present an immediaté tﬁréat to public health
or Welfafe' or the em.riront_nent due to release or threatened release of Waste Material.

| 44 | - EPA’s Project Coordinator and the Setﬂing Defendanté’ Project Coordinatbr will B

meet, at a minimum, on a monthly basis.

- XIIL Pel_'fonnancé Guarantee
45, In.order to ensure the full and final lcorﬁﬁletion of the ’Wérk,.-Settling Defendants -

shall establish and maintain a Performance Guarantee for the beneﬁt of EPA in th;e amount of
'$7,20.0,000.0'0 in. one or more of the following forms, which must be saiis-faétofy in fon.n' and
substance to EPA: |

a A surety bond unconditionally guaranteeing payment éndf or-perfgrmance
of the Work that. is ilssued'by a .surety company among those listed as ac-ceptable' sureties on I.
Federal bonds as set forth in Circular 570 of the U.S. Depértment of Treasﬁry;

b. One or more irrevocable letters of credit, payable to or at the direction of
‘ EPA, that is issued b_‘;f one or more financial ins%itutiori(s) (1) that has the author_ity'to issue lettf;rs
of credit and (.ii) whose letter-of-credit operﬁtions are regulated and examined by a U.S. Federal -

or State agency; or
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: c. A ﬁllli—ﬁmded i:rust.ﬁmd é_stablished’ for the benefit of Ei’A that is
 administered by a trustee (1) that has the authority to act as a trustee and (ii) whose trust
'opeifations ére regﬁiated and examined by a U.S. Federai or State ;cl-gency;. )
| S_-ettlﬁ_ig Defendénts. shall also cstablish and maintain a Performance Guaraﬁfee for the
benefit qf EPA in ti.le.amount of $7,200,000‘00 in one or more of the following forms, which
must be Satisfactofy in férm and substance to EPA: .-

d. | A poliéy of insﬁrance't'hat €Y prOvid;s EPA with acceptable rigilts asa
Benéﬁciary thereof; and (ii) is issued by an insuraﬁée.cémer .(a) that has tﬁe aﬁthority to issue
insﬁm& policies in the applicable jurisdiction and (b) whose insurance operations are regulated
- and exémiﬁed by a State agency; |

e. VA demonst\ration by one or more Settling Defen’dants,théf each such
Settliﬁg Defendé.nt meets the ﬁnaﬁcial test criteria of 40 C.E.R. § 264. 143(ﬁ with respéQt té thé
Estimated Cost 6f the Work, prévided that all other requirements of 40 CFR § 264_ 143(f) are
satisfied; or | |

f. A written gliarantf;e to fund or perform the Work executed in favor of
EPA By one or more of the foliowing: (1) a direct ér indirect parent cdnipany of a Settling

Defendant, or (ii) a company that has a “substantial business relationship” (as defined m 40

C.F.R. §1264. 141(h)) with at least one Settling Defendant; provided, however, that any compaﬁy
providing such a guarantee must demonstrate to the satisfaction of .].EPA that it satisfies the
financial test requirements of 40 C.F.R. § 264. 143&) with respect fo the Estimate_d Cost of thfe :
Work that it proposes to guarantee hereunder. The Estimated Cost of the Work 1s the total

amount to be covered by a Performance Guarantee(s) under this Consent Decree.
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A -'Séi:tling ljefendaht;:'have sélectéd, énd EPA has aﬁprbved, as an initial
Performance Guarantee, a demonstration éf -saﬁsf.acﬁc:)ﬁ éf ﬁnénciéﬂ test cri‘-tf_:ria pursuant to 45(e) "
- with r_esi)eét to Exxon Mobil Corporation.
| 46 - If at-any time during the effective period of this Con:scnt Decree, th¢ Settling -
Defendants provide a Perfbrménce Guarantee for coﬁlplétion éf the Work by meauns ofa
- demonstratiop_orguaréntee_ pursuant to Pai‘ag?aph_ 45(e) or Paragra;ih 45@ above, such Settii-ng
Defendant shall élso comply with the othg:r relevant tequi;'eménts of 40 C.F;R; § 264. 143(1), 40
C.FR. § 264.15&@, and 40 C.F.R. § 264.151(h)(1) relét_ing to these methods unless; otherWiSe.
ﬁrovided m thls Consent Decree, including bi;t not limited to-r(i) the initial submission of required
ﬁnancial repor_té and statements from the felevant entity’ s chief ﬁnancial officer and independent
certified pubiic.acé'ountant; (i1) the aﬁnual re-submission of such reports and statements within
90 days after tﬁe'close of each such entity’s ﬁscél yeér;' and (iii) the notiﬁéaﬁon of EPA within
90 days after the close of any fiscal year in which such entity.no longer satisfies the financial test
requiremenfs set forth at 40 C.F.R. § 264.143(f)(1). For .purp.oses of _the Performance Guarantee
methods specified in this Section XHI, references in 40 C.f‘.R. Part 264, Subﬁart H, to “closﬂre,” :
“post-closure,’} aﬁd “plugging and abandonment” shall be deemed to refer to the Work required

27 L&

- under this Consent Deéree, and the terms “current closure cost estimate” “current post-closure
- cost estima£e,” and “current plugging and abandonment cost estimate” shall be deemed to refer to
the Estimated Cost of the Work.

47. In the event that EPA detennihcs at any time that a Performance anrantee

provided by any Setiling Defendant pursuant to this Section is inadequate or otherwise no longer

satisfies the requirements set forth in this Section, whether due to an increase in the estimated
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cost of co'rﬁpleting tﬁe Work or for any othér reason, Or in the event that any Sétﬂirig Défendaht
__-becomes awafe of iriformatioﬁ_ indicating that a Perfo_nnénce Guarantee proﬁded pursuant fo i:his
Section is inadequate or otherwise no lopger sati;;ﬁes the requirements set forth in this Section,
wﬁéther due to an increase in the estimated cost of completing the Wegrk.or for any .-other.reasonﬂ- .
Settling Deféndént(s), within 30 days of rreéeilj)t of noticé of EPA's determinaﬁdn or, as .thg case
may bé, within 30 days of any Settling Defendant beco_niing awére of suc_fi information, shall
oijtaiﬁ.and present to EPA for appfoval a i)robosal for a revised or aitemative form of
- Performange Guarantee listed in Paragraph 45 of this Consent Decree that satisfies all
- requirements set fo_rth in this Section X1II. hl.seeking- approval for a revised or alternative form |
of Pérfo@mw Guarantee, Settling Defendants shall follow the procedures set forth in Paragraph
| 49(b)(2) of this Consent Decree. Settling Defcndants’ inability to post ;1 Perfonhance Guarantee
fof compietion éf the Work shall in no way excuse performance of any other requireméﬁts of this
| Consent Decree, including, without limitation, the obligation of Settling Defendants to complete
- the Work in's.trict accordance with the terms hereof. | |
48.  The commencement of any quk Takeover pursuant to Paragraph 88 Aof this
Consent Decree sﬁall E?Iigger EPA’s right to receive the benefit of any Perfo@mce Guarantee(s)
provided pursuant to Paragraph 45(a), (b), (c), (d), or (t), and at éuch t.ime EPA shall hav;:
immediate acéess to resources 1<g.,uaranteed under any such Performance Guarantee(s), whether iﬁ
cash or in kind, as needed to continue and complete the Work assumed by EPA under the Work
- Takeover. If for any reasén EPA is ugable to promptly secufei the resources guaranteed under
any such Performance Guarantee(s), whether in césh or in kind, necessary to continue and

complete the Work assumed by EPA under the Work Takeover, or in the event that the
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Performance Guarantee invoives‘a'démonstrétiqn of satisfaction of ﬂme financial test criteﬁa :

. pursuant to Paragraph 45(e), Settling Defendant(s) shall immediéitely upon wnttcn demand from
- EPA depo._sit info an appouﬁt speciﬁéd by EPA,- m immediateiy available funds and without
.setoff, counterclaim, or oondition" of aﬁy kind, a caSh amount up to but not exceeding the

‘estimated cost of the remaining Work to be performed-as of such date, as determined by EPA.

49. 'Modjﬁcation of Amount and/or Form of Performance Guarantee.

a. Reduction of Amount of Pe_rformance Guarantee. If Settling Defendant(s)

' bélieve'thga.t the estimated cos-t to complete the remaining Work .has diminished below the amount
set fortﬁ in Pﬁragraph.45abdve, Séttiing Defendant(é) may, on any anhivérsary date of entry of
this Conseﬂt Decree, or at any othef time agreed _té by the Parties, petition EPA in writing to

_request a reduction in the amount of the Performance Guarantee provided pursuant to this

“Section so that the amount of the Performance Guarantee is equal to the estimated cost of the
remaining Work to be performed. Settliﬁ.g Defendant(s) shall submit a written proposal for sﬁch
reduction to EPA that shall s'pecify5 at a minimum, thé cost of ﬁ1e reméining Work to be
performed and the basis upon WMch such cost was calculated. In secking appro.val fora rev.ised

_ or alternative form of Performance Guarantee, Settling Defendants shall follow the procedures

. set forth in Paragraph 49(b)(2) of this Conseﬁt Decree. If EPA decides to accept sﬁch'a proposal,
EPA shall .notify the petitioning Settling Defendant(s) of such decision in writing. | After

receiving EPA's written acceptaﬁce, Settling Defendani(s) may reduce the amount of the

Performance Guaranfee in accb;daﬁce with and to the extent permitted by such written

acceptance. In the event of a dispute, Settling Defendant(s'). may reduce the amount of the

Performance Guarantee required hereunder only in accordance with a final administrative or
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judicial decision resolving such dispute. No-éhaﬁge to the form or term.é of any Performance
Guaré_mteé provided under this Sectio_n, other than a reduction in amount, is authorized_'except as
p;’ovided in Paragraphs 47 or 49(b) of this Consent Decree.

b. * - Change of Form of Performance Guarantee. - ‘

o _(1) I_f, aftgr entry of this Consent Decree, Settling Defendant(s) deéire_ o
éhange the form or teﬁns of any Performance Guarantee(s) pgovided ?ﬁrsuant to this Sec.tidn,
Settling Defendants may, on ény anniversary dafé of entfy of this Coahsént -Deqree,. or at any other
: time agreed 'to_ i)y the I;al'ties,' petitioﬁ EPA in writing to rcqucé_t a change in the form of .tﬂe

Pe_rfbrmahce Gu_arantéé provicied iiereﬁndéf. The submission of such proposed revised or
alternative form of Pe‘rfonﬁance Guarantée shall be as provided in Paragraph 49(b)(2) of this

- Consenf:Decree._ Any decision made by EPA ona petitidn squiﬁ:ed under this subparagraph
(b)) shall b.e Iﬁade in EPA’s sole Aand unreviewable diScfetion, and such decision shall not be
subjecf to challenge by Settling Defendants pufsuant to tﬁe &ispui:e resolution prov_isions of this
| Consent Decrée or in any othef forum.

(2) Settling Defendants shall submit a Wﬁtten proﬁosal for arevised or

, altérnatiV¢ forr_n.of Performance Guarantee to EPA which shall specify, at a minimum, the
esﬁmated cost of the remaining Work to be performed, the basis upon which such cost was

' caléulated, and the proposed 'révised form of Performance Guarantee, including all proposed
instruments or other documenté required in order to make the proposed Performance Guarantee
legally binding. Ther proposed rev.ised or alternative form of Performance Guz;lrantee must satisfy
all requirements set forth or incorporated by reference in'thié Sect_ion.. Settling Defendants shall

-submit such proposed revised or alternative form of Performance Guarantee to the Superfund
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Ré'c{)rds Progfam Manag& as provided in Paragraph 49 (ﬁ)(Z},'with a copy to the United Statés
and EPA in accordéﬁ_cém:;h Section XXVI (Notices and Submisgions). of this Consent De‘creé.

: EPA shall notify Sé_ttiing Defendants in writing of its decision to accept or reject a revised or
alterngitive Pérfqnnanc_e Guargntee submitted pﬁréuant to this 'subparagfaph. Wlthm ten days-
after receiving a written decision apprdi_zing the proposed revised or alternative Performance

E Guzis:antee,-Settling _Defendants shall execute and/or otherwise ﬁnalize all instrumenté or other

* documents required in order to make the selected Perforrr_laﬁce Guérantee(s) 1_egally bindingina -
form substam;ially_idenﬁcal to‘ the. ciocuingnts- submitted to EPA as part of the proposal, and such

' -'-Plerfor-mance Guarantee(s) shall thereupon.be fully effective. Set_ﬂing Defendants shall submit all
' eXecuted and/or otherwise finalized instruments (;r other docilrﬁents required in order to make the
sélected Perfénnance Guarantee(s) legally binding to. the Superfund Recqrdé Program Manager

* within 30 days of feCeiving a written decision approving the proposéd revised or alternativé
Performanoe Guarantee in accordance with Section XXVI '(thices'aﬁd Submissions) of this.
Consent Decree, with a copjr to the United Sta{es and EPA asr specified in Section XXVL.

c. Release of Performance Guarantee. If Settling Defendants receive written

| notice &§m EPA in accordance with Paragraph 50 hereof that the Work has been fully and finally
completed iﬁ accordance with the terms of this Consent Decree, or if EPA othemrise so notifies
Settling Defendants in writing, Sgttling Defendants may tﬁereafter release, cancel,_ or disconﬁnue
the Performance Guarantee(s) provided pursuant to this Section. Settling Defendants shall not
release, cancel, or discontinue any Performance Guarantee provided pursuant to this Section
except as provided in this subparagrapﬂ In the event of a dispute, Settling Defendants may

release, cancel, or discontinue the Performance Guarantee(s) required hereunder only in
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-accordance with a ﬁnal administrative or- judiciai decision resolving such dispute.

XIV. Certification of Completion

50. - Completion of the Remedial Action
- Within 90 days aﬁ:er Settlmg Defendants conclude that the Remedial Action has been
'fully performed and the Performance Standards have been attamed ’Setthng Defendants shall |
_ schedule and conduct a pre-certiﬁcation inspection to be attended by Settlmg Defendants and
EPA. If, after the pre-certlﬁcatlon inspection, the Settling Defendants still beheve that the
Remedial Action has been fuily performed and the Performance Stanclards have been attamed
they shall submlt a written report requesting certlﬁcatlon to EPA for a pproval w1th acopy to the
State, pursuant to Section XI (EPA Approval of Plans and Other Subrnissions) within 30 days of
' the 'inspection.' In the report, a registered professional engineer and the Settling 'Defendants'
lPI‘O_] ect Coordinator shall state that the Remedial Action has been completed in full satisfaction
of the reqlnrements of this Consent Decree The written report shall inciude as-built drawmgs
- signed and stamped by a professional engineer. The report shall contain the following statement,
signed by a responsible coxporaie official of a Settling‘ Defendant or the Settling Defen_dants
Proj ect Coordinator:*
To the best of my knowledge, after thorough investigation, I certify that the information .
contained in\or'_accompanying this submission is true, accurate and complete. I am aware
that there are significant penalties folr submilttingl false information, including the
possibility of fine and'imprisonment for knowing violations.
If, after completion of the pre-certification inspection and-feceipt and review of the written

report, EPA, after reasonable opportunity to review and comment by the State, determines that
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the Remedial Actioh or any portion thereof has not been completed in accordaﬁcc Wlth this
Consent Decree or that the Perfbrmance S_tahdards.have not been achieved, EPA will notify
7 Settling Deféndants iﬁ writing of the activities that rﬁust be -undertaken byISettling Defendants |
pursuanf to.this C_onse-nt'Décree to complete the Remedial Action_ and achieve the Performance
- Standards, proyided,_ho'wever, that EPA may only re(iuire Settling Defendants to perform s_{_lch
activities pﬁISuant to this _Paragraph to.the extent that such activities .are consistent with the
“scope of the remgdj‘ selected in the RO.D,”. as that term is de_ﬁned in Paragiaph 13b. EPA -vx;’ill
set forth'in the notice a schedule for perfonﬁance of s;lch.activiﬁ;es éopsistentwi_th the Consent
Decree and tﬁe SOW or require the Settling Defendants to submit a schedule to EPA for approval
pursuant to Section X1 (EPA Appfoval of Piané and Other Submissions). Settling Defendants |
shall perform all activities described in the notice. in accor’dance- with the sp¢ciﬁcations and |
schedules establishcd pursuant to this Parag;aph, subject to their right to iﬁkae the displife
resolution pfbccduresset forth in Section XIX (Dispute Resolution).

b. | If EPA concludes, based on the initial or any subse'quent- report reqliésting
- Certification of Completion and after a reasonable oppomw-for review and comment by the .
Sfate, that the Remedial Action has been performed in accordance with this Consent Decree and
fhat the Performance Standards have been achieved, EPA will so certify in writing to Settling
Defendants. This certification shall co_nstitﬁte the Certiﬁcation of Completion of the Rerneciial
Action for purposes of this Consent Decree, including, but not limited to, Section XXI :
(Covenants Not to Sue by Plaintiff). Certification of Ccimplétion of the Remedial Action shall

not affect Settling Defendants' obligations under this Consent Decree.
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51.  Completion of the w{)rk,'

a - Withm 90-§1ays after Settling Defendants conclude that all ﬁhases of the
'Work_ (including O&M), have béén fully perfonﬁecL Settling Defendants shall schedule and |
~ conduct a pre-certification inspeétion to be attended by Settling Defendants and EPA. Tf, after

' lt-he ?re-certiﬁcation iﬂspectiOn, the Settling Defendants still bélieve that the Work hés been fully
- performed, Settliﬁg Défendants shaﬂ Sﬁbmit a written report by a registered professional .engineer

stating that the Work has been completed in full saﬁsfaction of the requirements of this Consent

becrec. Tﬁe report shall céntain the foiléwing statemenf, signed by a respoﬁ.éible corporate
official of a Se&ling Defendant or the Seﬁling Defendants’ Project Coordinator:-
| To the best of my knowledge, after -thoroug_ﬁ invéstigation, I certiﬁ? that the information
containéd in or aécompanying this submission is true, acéuxate and completé. I am aware
that there are signiﬁcant penalties for submitting faise information, including' the
- possibility of ﬁnerand imprisonment for knowing violations.

If, after review of the written report, EPA, after reasonable opportunity to review and comment
‘by the State, determines that any portion of the Work has not been completed in accordancerwith
this Consent Decree, EPA will notify Settling Defendants in writing of the activities that must be

undertaken by Settling Defendants pursuant to this Consent Decree to cqmpleté the Work,

provided, howéver, that E.PA'may only require Settling Defepdants to perform sﬁch activities
pursuant to this Paragraph to the extent that such activities are consislwtent with the “scopel of the
remedy selected in the ROD,” as that term is defined in Paragraph 13.b. EPA will set forth in the
notice a schedule for performance of such activities consistent with the Consent Decree and the

SOW or reqguire the Settling Defendants to submit a schedule to EPA for approval pursuant to
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Section XI (EPA Ap_pmval of Pla;s éﬂd'Othef Submissioné); Settling Defeﬁdants shall perform
all éctiviﬁes described in the notice in accordance with the specifications and schedules N |
- established thergin, Subject to their right to invoke the dispute resolution ..]L)_r(.)cedUIes-'set forth in |
Section XIX Gjispute Resollution). | | |

b If EPA concludes, based ,.01_1 the initial _01.r any sﬁbseqﬁénf reqﬁc'st for
' Certiﬁcatidn_of Completioﬁ by Settling Defendants and after a reasonable opportunity for review
aﬁd comment by the State, that the Work has be_eﬁ performed in acé_ordance.w;it;h this Conseﬁt

Decree, EPA will 56 notify the Setﬂing Defendants in writing. -

XV. Emergency Response :

5;2. In the event of any action or 'océunence durihg the pérformance of the'.WOIk 3
which causes or threatens a release of Waste Material from the Site that _Constitﬁtes an
-emergéncy situation or mﬁy present an immediaté threat to public health or welfare or the
~ environment, Settling Defendants shall, subject to Paiagraph 53, immediatéiy take all appropriate |
| act_ioﬁ to prevent, al;ate, or.mim'mize such release or threat of feléaée, and shall immediately
notify the EPA;s- Project Coordinator, or; if the Project Coordinai_;or is unavailable, EPA's
Alternate Prej ect Coordi_nafo‘r. If neither of these persons is available, the Settiing Defendéﬁts
shall notify the EPA Emergency Response Unit, Region 4. Set_tling Defendants shall take such.
actions in consultation with EPA's -Proj_ect Coordigator or other aVaiiable authorized EPA officer
.and in accordance. with all épplicable provisions of the Health and Safety Pians,ltl.le Contingeﬁcy
‘Plans, and any other applicable plans or documents developed pursuzant to the SOW. In the event
that Settling Defendants fail to take appropriate respbnse action as required by this Section, and

EPA takes such action instead, Settling Defendénts shall reimburse EP A all costs of the response
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'raet_ion net inconéist_ent with the NCP purSuent to Seetion XVI (Payments for Respdnee Costs). -
53, -Noﬁling'in the preceding Paragraph or in thls Consent f)ﬁ:ree shall be deemed to

iimit any eutherity of the United States: (a) to take all apprepﬁate action to protect human heelt_h '

..a.nd the environment or to prevent, abate, respond to, or miniﬁﬁze an acfual 0% threatened feleese.

- of Waste Maferial on, et, or from the Site, oi (b) to direct or order such action, er'seek an order |

_ from the .Court, to protect human--health and the environment or to prevent, abate, fespond to, or
minimize an actual or threatened release of Waste Material on, et, or {Tom the Site,suldj.ect to -
Section XXI (Covenants ﬁot to Sde_ by Plaintifts).

XVLI. Payments for Response Costs

" 54. . Payments for Past Response Costs. |
‘ a. Within 50 days of the Effective Date, Setﬂing Defendants shall pay to
EPA $4'23,148.70 in pa@ent for Past Response Costs. -Pay;men{ shall be made by FedWire
- Electronic Funds Transfer (“EFT”) to the U.S. Depértment of Justice account in accordance with
current EFT procedures, referencing USAQ File Number 2007 VO 414, EPA Site/Spill Ib_
Number A431, and i)OJ Case Number 90-11-2-07506/1. Payment shall be m_ade i_n. accordance
w1th instructions previded to the Settling Defendants .by the Financial Litigation Unit of the
 Unitod States Attorney’s Officé for the Eastern District of North Carolina, 310 New Bem Ave.,
Raleigh NC _27601, following lodging of the Consent Decree. Any payﬁe’nts received bythe
Department of Justice after 4:00 p.m. (Eastern Time) will be credited on the next business day.
b. In the event that payment required pursuant to Paragraph 54a., above, is
not made within 30 days of the Effeetive Date of this Consent Decree, Settling Defendants shail

pay Interest on that amount or any unpaid balance of that amount. Interest to be paid on Past
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Response Costs under this paragraph shall Begiﬁ to acérﬁe.'(.h.l the Effei:tivé Date and:silali
{continue to accrue through and including the date of paymenf by Settling Defendants.

<. o At the’ time of payment, S.ettl.ing Deffcrrld'ants 'shgll send -notiﬁ.:e that paymenf
' has been made to the United Statés, to EPA and to the .Regior:lal Financial rManagement Qfﬁoer,
in z}ccordance with Section XXV I (Notices and Submissions). . |

d ‘The totai amount t0 Be pa_id by Sétti_ing Defendants pursuant to |
_subp;iragraph 54.a shall be deposited in the EPA Hazardous Substance Suéerﬁmd.

- 55.. .. Paym cnfs_for Future Responsé Costrs._'

a Set.tl_ingDefendar_lts shall pay tdEPA all Future Response Costs nét
inconsistent with the National COHtingency Pie@ Ona per.iodic basis the United States will send ”
Settling Defendants a bill requiring paﬂﬁenf' tflat includes an EPA S _CORPIOS Report and a
DOJ—i)répared cost summary Which reflects costé incuﬁed bf DOJ anc[ its contractors. Séttlin_g
Defeﬁdants shall make ail _payments_ witiﬁﬁ-30 dayé of Settling Defendants’ receipt of ea'chrbiil
requiring payment, except as otherwise provided in Paragraph.56. Settling Defendants shall
make _all.paymgnté required by tﬁis Paragraph by a ;:ertiﬁed or cashier’s check or c_hecké made
_payablé to “EPA Haz‘ardousSubstance'Superﬁmdf réferencing the name .and address of the party
making the ﬁayment, EPA Site/Spill iID Number A431, and DOJ Case Number 90-11-2-07506/1.
Settling Defendants shall send the che_c_iﬁ(s) to:. |

U.S. Environmental Protection Agency

Cincinnati Accounting Operations

Mellon lockbox 371099M

Pittsburgh, PA 15251-7099

b. At the time of payment, Setﬂing' Defendants shall send notice that payment
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" hasbeen macié to the United States, to EPA and to the Regibnz_ﬂ Fiﬁéncial Mahaéement Officer,

in accordanée with Section XX VI (Notices and Submissi_onsr).‘ |
c " The total amount (o be paid by Settling 'Defen@ts purs;xant to ' ;

Subparagraph 5_'5.a shall be qepo-sité_d in theGurley- Pesticides Burial Superfunld- Site specia1

ACcoﬁnt. | | |
56. Se_ttli;lg Defendants may conteét payment -oi.' any Future 'Resp,onse. Costs under-

Paragraph 55 1f they determine that the United States has madg an accouﬁting 'e&or or if they -

allege th_af a cost item that ié i‘r-xéludéd feﬁesents costs that are inc_:onsiisten{ with the NCP. Such

| objectioi; shall be madg in wﬁting within 30 days of receipt Qf the bill and must be sent to fhe |

United States pursuant to Section XXVI (Notices and Submissions). Any such objection shall

| speciﬁéally identify the contested Fﬁturc RCSpOHS@ACOS.tS and the basis for obj-eétidn. In the
event of an objection, the Settiing Defendants éhall- w1th1n the 3O day period pay all uncontested

| Future R'espon_se. Costs to the United States iﬁ the mémn'er described in Paragraph 55.

' Simult.ineousiy, the Se&l-ing Defendants shall establish an intérest—bearing escrow account in a
federally-insured bank duly chartére;d-in tﬁe State of North Carolina and remit to that escfow
account funds equivalcht to the amount éf the contested Future Résponse Costs. The Settling
Defendants shall send to the United Stafés, as i)ro‘}ided in Section XXVI (No_ﬁces and
Submissions), a copy of the tragsmittaliet-ter a.nd-check. paying the uncontested Future Response
Costs, and a copy of the co.r-respondence that establishes and ﬁlncis the éscrow account, including,
but not limited to, information containing the identity of the bank and bank éccount-under which
the escrow account is established as well as a bahk statement sﬁowing the initial bal’ance_ of the

~ escrow account. Simultaneously with establishment of the escrow accoﬁnt, the Settling
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Défendaﬁts sbﬁll iniﬁafé the Disputé Resolution pfocedﬁres m Section XIX (Disi)uté Resolution).
' -If ‘Fhe United States prevails in the dispute, within 5 days of the resolution of the dispute, the
- Séftliquefcndanfs shall pqy.tﬁe sums due (with accrued interest) to the United States in the
m:anﬁer described in ParagraphSS If the Settling Défendénts prévaﬂ ¢0ncemiﬁg any as_pcct;of
the coﬁtested costs, the Satil_i.ng Defendaﬂts s_hgll_ pay that portion of the costs (pius associated
 accrued interes_f) for wlﬁch they did not 'pre\iaii to the United Statcg in the fanner desc‘ribed 1n |

| 'Paragraph 55; Settlihg Defendants shall be disbursed any balance of the escrow account. The

_ :rdisplii.:e rcspluﬁon proccdufes set forth in this Paragraph in conjunction with the p?CCédurés set -
fo_rth in Section XIX (Dispute Reso_lution) shall be the exclisive mechanj_sﬁm for resolvigg
'dispﬁtes regarding the S’ett_ling Defendants' obligation to reimburse the United States for its.
: Fume Responsé Costs--

57. | In the event that the payments .requir‘ed bj Subparagraph 55.a are riot_ made within

30 days of the Sétﬂing Défendants' receipt of the bill, Settling Defendants shall pay Interest on
the unpaid balance. The Interes.t.on Future ResponserCosts shall be_gin to accrue on the date of
the bill. The Interest shall accrue'thrﬁugh the date of the Settling Defendant's’ payment.
Payments of Interest made under this Paragraph shall be in additibn to such oth_er remedies or |
sanctions available to Plaintiffs Ey virtue of Settling Defendants' failuu‘e to make timely payments
..u'ndér th{S Section including, But hot limited to, éayment of stipulated penalties pursuant to
Pafag;aph 72. The Settling Defendants shall make all payments reqﬁed by this Paragraph in the

manner described in Paragraph 55.
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XVIL Indelﬁniﬁcaﬁdn and Insurance -

58. - . Settling Defendants” Indemniﬁcation of the United States.

a.  The United States does not assume aﬁy'liability by entering into this |

| agreement or by virtue of any desigﬁatién of Seﬁ[ing- Defendanfs as EﬂPA;S authorizedl' '

| %cpréséntaﬁves uﬁder Section 104(e) of CERCLA. Seﬁiing Defendaﬁts-shall inﬁemﬂify, slave.. and

hold harmless the_, United Staie§ and its oﬁiéials, agenfté—, ernployeeé.,_ contractors, subcontractors,
~or rgp;esentat_ives for or from ény aﬁd all cla‘iips or éé;uses of actipn ariSing frﬁm, Qr. on acéount
of, negligent :or othér wrong_ﬁd acts c;r omissions of Settling Defendants, their officers, directors,
- emﬁioYees,- agents, contractors, subcontractor;s,r and any persons acting on their behalf or qn'der

_' their cbntro_l, in carrying bﬁt actiiritieé puISuant to this Consent Decree, including, but nof Limited
to, any claims 'arising from any designation of Settling Defendants as EPA's authorized
" representatives under Section 104(5) of CERCLA' Further, the Setthing Defen&ants agree to i)ay
the United Statés‘ all costs it incurs including, but not limited to, attomeys’l fees and éther |
expeﬁses of litigation and settlement arising from, or on account of, claims made against the
United States ’oased on negligent or othér.w'rqngﬁ;l acts or omissions of .Settling Defendanfs,
their ofﬁcers, directors, employees, agents, contractors, sﬁbcontractors, and any persons acting on
their behalf or ﬁn&er their control, iﬁ carrying out activities pﬁrsuant 10 this Consgnt Decree. Tﬁe
' Uniied States shall not be held out as a party to any contract eptered into by or on behalf of
~ Settling Defendants in carrying out.activities pﬁrsuant to this Consent Decree. Neither the
Settling Defendants nor any such contractor shall be considered an agent of the United States.

" b. The .United States shall give Settling Defendants notice of any claim for

which the United States plans to seek indemniﬁcatio_ﬂ pursuant to Pziragraph 58, and shall consult
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- with Sctﬂing Defer;dantspﬁgr to settling such claim. |
39. Settiing Défendants waivé all c_laixhs.agai.nst the United States for damagés or
- teimbﬁrsement or for set-off of any. payments madé or to be made,té the United Stateé, arising
from or on ac;:ount.bf any conﬁact, ag_reemént, or arrangement bemeeﬁ any one¢ or more (;f
Settling Defendaﬂts aﬁd any ﬁerson.for performance of Work on or relating to the Site,' including,
‘ .but not limited to, claims on account of construction deiays. In édciition, Settling Defeﬁdants |
shall indemnify and hold harmiess thé_Upited Sta£es with respect té any and all claims Ifor
' datna,ges or réimbin_’sement a_ris'mg from or on account of any coﬁtract, agreement, or
-arrangement between 'aily one or more of Settling Defeﬁdéhts and any peréon for performance ‘of
' .Wor'k_on or relaﬁng to the Site, including, but not limited té, claims on account of construction
delajs.
60.  No later than 15 dayé before commencing any Gn-_s‘ite Work, Settling Defendants
' shall secure, and shall maintain uﬁtil tﬁe first 'anniversal;y.of EPA'S Certification of Completion
of the Remédial Action pursuant to Sﬁbparagraph 50.b of Section XIV (Certification of
_ Complétionj coiﬁpréhensive general liability insurance with limits of 2 million dollars, éombined
single .limit, and automobile liabiiit:y insurance with limits of 2 millioﬁ dollars, combined single
limit, naming the United States as an additional insured.. In addition, for the duration of this
Consent Decree,-Set_tiing.Defendants shall satisfy, or shall ensure that their contractors or
sﬁbcont_ractérs satisfy, all applicable laws and regulations regarding the provision Qf worker's
compen.sationlins.urance for all persons-performing the Work on behalf of Settling Defendaqts in
lfurtherance of this Consent De;:ree. Prior to commencement of the Work under this Consent

Decree, Settling Defendants shall provide to EPA certificates of such insurance and a copy of
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~ each insurance i)olicy. Seftiing" Deféndants shali resubﬁt such certificates and copieé of policies
, .. each year on the anniversary of the Effécﬁve Date. If Setﬁing Defendémﬁ demoﬁstrate by .

: evidence ..sétisfa(itory to EPA that any contractor or subcontractor ma'intains-insurance‘ equivalent
o fhat describ_ed ab(')ire, or insuranéé covering the Sa:;lie risks but in a lesser amount, then, with
re_zspect to that éontracfor or subcontractor,. Settling 'Defendzints_n_eed provide only that p-ortion.of .

the insurance described abéve which is ndt maintained by the_contxact‘of or subcontracto;{ |
| XVIIL Forge Majeure

'_ 61, ‘_“Force_majéuré,” for pufposeS of this Consent Decree, is defined as any event h
arising'ﬁom_causes beyond the éonﬁrol of the Settling Defendants, olf any entity controlled by
Se_ttlli.ng Defendants, or of Settlmg Defendéﬁts' contréctors, that delays or prevents' the
-?erfonnancé of any o'bligat_ion under this Consent De;:ree‘: despite Settling Defendants' best efforts
td fulfill the QBligation, ‘The requirement that the Settling Defendants exercise “best efforts to |
. fulfili the obligation” inclu_des using best efforts to anticipate any potential force ﬁaj eure event
and best efforts to addrés_s tﬁe effects of any potential force niaj eure event (1) as it is occurring'
and (2) following the potential force majeuré event, such that the delay is minimized to the '
giéatest exteﬁt possible. “Force Majeure™ does not include financial inability to complete the
'Work ora failuré to attain the Performance Standards.

62. ~ If any event occurs or has occurred that may delay tbé performance of any
obligation unider this Consent Decree, whether or not caused by a force majeure event, the
| Settling Deféndénts shall notify orally EPA’'s Project Coordinator or, in his or her absence, EPA's
.Altemate Project Coordinator or, in the event both of EPA's designated representatives are

unavailable, the Director of the Hazardous Waste Managemeﬁt D.ivis:%ion, EPA Region 4, within
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| lb deys_ of when Settling Defendaﬁts' first knew tﬁat the event ncught cause a delay. Wiﬂ:ﬁn 10
7 days thereafter, Settling Defendents shall provide in wrlting to EPA an explanaﬁon and
descrii;tion 'oflthe reasons for-the delgf; the anticipated duration of the delay; all actions taken or
‘to. be taken to prevent ot minimize the delay; e schedule for ilnplementatien of aﬁy measu;es to
be taken to. prevent or nutlgate the delay or the effect of the delay; the Setiling Defendants'
raxlonale for attnbutmg such delay toa foroe majeure event 1f they mtend to assert such a claim;
‘and a statement as to whether, in the opinion of the Settling 'Defen_dants, sueh event may cause or
Vl-contribute to an endangennent to public health, welfaie or the environment. Tﬁe Settling
Defehdants shall include with any notiee' al.l. evailable doeumentatien su_pporting. their claim that
the delay was at:tributable'to- a force majeure. Failﬁre to comply with the above requirements
shaﬂ preciude Setﬂ'mg Defe_n_dants from asserting any claim of force majeure for that event for
| the period of ﬁme of such faillure to comply, and for any additional deiay caesed by such failure.
Setﬂ_ihg Defendams shall _be..deemed to know of any circumstance of which Settling Defendants,
-any entity controlied by Settling Defendants, or Settling Defendants’ contractors knew or sheuld
“have knowi. |
63. IfEPA egrees that the delay or‘anticipate'd delay is attributable to a force majeure
event, the time fe;" performance of the ebligations under this Consent Decree that are affected by
' the- ferce majeure event will be extended by EPA for such time as is necessary to complete those
eblig'atio.ns. An extension of the time for performance of the obligations affected by the force
majeure event shall net, of itself, extend the time for performance of any other obligation. If
EPA does not agree that the delay or anticipated delay has been or will be caused by a force

majeure event, EPA will notify the Settling Defendants in writing of its decision. If EPA agrees

54




that the‘l delay is-attribut:abl-e to a force majeure gv;:nt, EPA will 'no‘tify the Seitliné Défendénts in - |
| wntmg of the length of the extension, if any, for pefformance of the O‘bligaiiéns affected by the
force: majeure event.

64. Ifthe Séttl'mg Defendants -eléct to invoke the dispute resolution ﬁrocedures set
| forth in Section XIX (Dispute RéSolution),. they shall do so no later than 15 day.s' after"receipt-of
| EPA's noﬁc.e. In any such proceeding, Settling Defendax_its shall havg- the burden of
| _demonstraﬁng By a préponderanée éf the evidence that the delay or anticipated deiay has been or
will be caused bya fo_rce méj eure eveﬂt, that the duration of the delay or ﬁle extension s{)ught
was .or w1]l be wa;rranted.under the circumstances, that best efforts were exercised to avoid and
mitigate the effects of the delay, and that Settling Defgndaﬁts compli@d with theA requirementsiof :
- Paragraphs 61 and 62, above. If S'e'ttling.Defendants carry this burden, the delay at issue shall .be' .
déémed ﬁot to be a violation by Settl_iﬁg Defendants of the affected olb?igaﬁon bf this Consent
Decree identified to EPA and the Court. |

XTX. Dispute Resolution

6_5..- Unless ofherwise expressly provided for in this Consent Decree, the dispute _
resolution procedures-ofl this Section shall be the exclusive mechanism to resolve disputes arising
unde;_ or with respe(‘;t to this Consent Decree. However, the procedinres set forth in this Section
shall not apply to actions bf the United States to eﬁforée Qbiigations of the Settling Defendants '
that have not been disputédj in accordance with this Section.

66. Any dispute which arises under or wi.th respect to this Consent Decree shaii in the
first instance be the sﬁbj ect of informal negotiations between the parties to the dispute. The

- period for informal negotiations shall not exceed 20 days from the time the dispute arises, unless
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it is modified by.w;rittén agreément of the parties to the dispute. The dispute shall be considered
- to have arisen when one party sends the other parties a writteh Notice of ,Dispute.

67. - Statements of Position.

é.. In the event that the parties cannot resolve a dispute by infbrméi '
negotiations under the .preceding' Parégraph, then the position advanced by EPA shall be
-c_ons'idered binding unless, within 20 days after the conclusion of the informal ﬁegotiation period,
- Settling Defendants invoke the formzﬂ dispute resolution procedures of this Section by serving on
the I.Jnited States_ a written Statement of Position on the matter in dispute, including, but not
| Hmited té, any factual dataj analysis or opinion supporting that position and any supporting ~
: docﬁmentationrelied ﬁpon by the Settling Defendants. The Statemenf of Position shall specify
- the Settling Defendants’ position as to whether formal dispute resolution should proceed ﬁndér
Paragraph 68 or Paragraph 69.
- b Within 30 day_s after receipt of Settling-Defendants‘ Statement of Position,
-EPA will serve on Settling Defendants its Statement of Positioﬁ, including, but not limited to,
any factual data, analysis, or opinion supporting 1_:hat. position and all supporting‘documentaﬁon
relied upon by.EPA. EPA's Statement of Position shall include a statement as to whether formal
di'sputé' resolution should proceed under Paragraph 68 or 69.- Within 20 days after 'réceipt of
EPA's Statement of Position, Settling Defendaﬁts may submit a Reply.
¢. - Ifthere is disagreement between EPA and the Settling .Defendants asto
Whetherrd‘ispute resolution should proceed under Paragrapil 68 or 69, the parties to the disputé.
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.

AHowever, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the
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Ceurt shall determine which paragraph is appi_icéble in accordanee with the standards of
- applicability set forth in Paragraphs 68 arrd 69.
|  68.  Formal dispute Aresolution for riisplites pertaining to the seieetion_er adeqrxacy of _ '
any reslponseaction and-all other disputes that are_aecorded review on the- admirﬁsﬁative reeord |
under applicable prineiples of administrative law ehall be conducted pursuant to the procedures
 set forth in this Paragraph. For purposes of this Paragrai)h; the adequacy of any resporise action h
ineludes, without limitation: .(.I) the adequacy or appropria'teness of plans, p?rocedures to -
irnplement plans, or any other itenrs requiring apprdva.l By EPA under this Conserlt Decrée; and
(2) the adequacy of the performance of response actions taken bursuzﬁnt to this Consent Decree.
- Nothing in this Corrsenr Decree shall be construed to allow any dispute by_Settling Defendants
regarding' trle validity of the ROD's provisions. |
a. An administrati\re record of the dispute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, s_ubrnitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of
position by the parties to the dispute.
E b. The Director of the Superfund Division, EPA-Regi_on 4, will issue a final
'adm1mstratlve decision resolvmg the dispute based on the admmrstrative record described in
Paragraph 68.a. This decision shall be bmdmg upon the Settling Defendants, subject only to the
right to seck judicial review pursuant to Paragra‘ph 68.c and d.
c¢. - Any administrative decision made by EPA pursuant to Paragraph 68.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is

filed by the Settling Defendants with the Court and served on all Parties within 10 days of receipt

-57-




-o_f: EPA's decision. T.he.mo'tion shall ‘u.lcll'_.lde.a descriptiofl of thé matter in dispute, the effoﬁs
~ made by the pai‘ties_ to 'r_esoiife it, the relief requested, and the schedule, if any, ﬁthin whlch the
'dispute must b'e_resolved IIQ ensure orderly implementation of this Coﬂsent Decree. The United
States may filea response to Settling Defenda’nts" Iﬁotion.

d. | In proceedings on any dispute governed ﬁy_this Paragxaph, Sett_ling 7
o ]jeféndants shall have the burden of demonstr_aﬁng that the decision of tﬁe Superfund Division
- Director is arbitrary and capr_icious.or otherwise not in accofciance with law. Judicial review of
EPA's decfsioi:i shall be on the a&ministratiﬁe record compiled pursuant to Paragraph 68:a. |
| 69. Formal dispute resolution for disputes that neither pertain to the se_leqti_oﬂ or
adequacy of a;ny.res'ponse action nor are otherwise accorded review on the administrative record '
und;ﬁ' apf)lic_able principles Qf admizﬂstrativc law, shall be governed by this f’a,ragraph.

a. Following receipt of Settling Defendants' Stafement of Pbsition submitted
pursuant to Paragraph 67, the Director of the_ Superfund Division, EE"A Region 4, will issue a
ﬁﬁa_l decision fesolving the disputé. The Superfund Division Director's deéision shall be binding |
on the Setiling Defendants unless, within 10 days of receipt of the decision, the Setﬂing
Defendants file with the Court and serve on ihe parties a motion fofjudicial 1revi¢w of the
decision setting' forth the matter in dispute, the efforts made by the parties to resolve"it; the relief
r;:quested, and the schedule, if any, within which the d_ispute must be resolved to ensure orderly
implementation of the Consent Decree. The United Statés* may file a response to Séttling
Defendants' moti.on.

b. Notwithstanding Paragraph K of Section | (Background) of this Consent

Decree, judicial review of any dispute governed by this Paragraph shall be governed by
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applicable principles of law.

70  The invocation of formél_ dis-ppté resolution procedures under thi.s S@ﬁon shall
ot extend, posfpbne or affect in any way any .obligation_ of 'thé Settling‘ Defendants under {his
. CbﬁSent Deciree; not directly in dispﬁte, ui;ieés EPA or the Court agfeeé otherwise. Stipulated | )
penalties with respect tolthe_ disputed ¥natter shali cﬁntinue to lacc-rue but pﬁyment shall bé _stéyed
. pending resolution of the disp_ﬁte as prévided i Paragraph 79. Not“fithstandj;lg the stay of -
payment, stipulated pcnaltiés shall accrue from i;he first day.of ﬂoncbmpiiance with any
'a'ppiicable provision of this Consent Decree. Tn the event that the Settling ﬁefendanfs dornot
prévail on the dispﬁted issue, stipulated p'enaities’ shall be assessed and paid as provided in
Section XX (Stipulated Penalties). o

XX. Stipulated Penalties

71. | Settling Defendants shall be liable for stipulated penalties in fhe amounts sét forth.
in Paragraphs 72 and 73 to the Uni_ied States for failure io comply Mth the rgquirements'sf this
Consent Degree specified be_:low, ﬁnleés excused under Section XVII (Force Majeﬁré).
“Compliance” by Settling Defendants shall include completion of the activities undér this
Consent Decree or any work plan or other plan approved under this Consént Decree identiﬁed
below in accordance with all applicable. requirements of law, this Consent Decice, the SOW, and
any plans or other documents approved by EPA pursxiant‘to f:his Consent Decree and within the

S_peciﬁéd time schedules established by and approved under this Consent Decree.

72. Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for-
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any noncompliance identified in Subparagraph 72.b:

Penalty Per Violation Pér Day Period of Nonc;mpliancg |
1500 It through 14th day |
$2500 o 15th through 30th day

§5000 | 3ist day and beyond
b Compliance Milostones.

(1) Submittal and, if necassary, modification of any and all draft and final
Remediél Design and Remedial Action Work Plan_é; . .'
2) Submittal and, if nécgséary, quiﬁéétioh of ajny sigpiﬁciant deliverablcs as
identified in the EPA—appréVéd- Remedial Design and Remedial Action Work -Plans;.
| (3) Implementation Qf the Réme.diai _D{_asign and Remedial Action Work Plans;
(4 | Completion-o_f the Remedial Action required under this Consenf Decree ,
and SOW; . :
| (5) Submittal and, if necessary, modification of the Remedial Actidn Reports
as requir_ed by the SOW; |
| (6) | Submittal anci, if nec'es.sary,. modification of the i’er-fqmaance Standard
Veriﬁcation and Operaﬁon and Maintenanpe .P'lan;
| (7). . Establishment of a Per_fdrmahce Guarantee as required by Section XiII;
(8)  Procurement of proof of insurance;
(9)  Submittal and, if necéssafy, modification of any work -Plan(é) for further
response actioﬁs and additional Work pursuant to Secti0n$ VI, VI, VIII, or IX, hereof.

(10)  Implementation of further response actions and additional work pursuant -

-60-




to Sectionsr VI, VII, VIII, or I'X;
(11)  Payment of all monies required to be paid pursuant to Section XVI;
+(12)  Recording of Consent Dectee, applicable Deed Rest'ri_Ctions and Notices

" required in Section IX.

- 73.  Stipulated .Penaﬂtv Amounts - Reports.
a. Th_é following stibula_ted penalties shall accrue per vioiaﬁon per day for R

failure to submit timely or adequate reports or other written documents pursuant to this Consent

-Decrée: :
N APe'néltv Per Violation Per Dav Period of Noncompliance
$ 500 | | S st through 14th day
$' 1000 - | 15th through 30th day-
$5, 000 | .~ 3istdayand beyond

74.  Intheevent that EPA assumes performance ofa portlon or all of the Work
pursuant to Paragraph 88 of Section XXI (Covenants Not to Sue by Plaintiff), Settimg
Defendants shali be liable for a stip_ulated penalty in the amount of $750,000.

75.  All penalties shali begin to. accfue on the day.aftér the complete pgrfonngﬁce is
due or the day a violation occurs, and shall continue to accrué through the ﬁﬁal day of the
~ correction of the noncompliaﬁce or combietion of the activity. Ho..wevler, étipulated penalties
shall not accrue: (1) with réspecttoa deﬁaent submission under Sec tion XI (EPA Approval of
Plans and Other Submissions), during the period, if any, begmnmg on. the 31st day after EPA's
recelpt of such submission until the date that EPA notifies Settling Defendants of any deficiency;

(2) with reSpect to a decision by the Director of the Superfund Division, EPA Region _4; under-

-61-




iPar_atgr.aph 68.5 er 69;3 ef Section XIX (D"ispute- Resolutien), durmg the peﬁdd, if any, beginning
on the 21st day after the date that Settling Detendante' _repl_y‘ to EPA's Statentent- of Posit'io'n.is
' .reoeived until the date that the ]jirectot issues a ﬁnél decision rega'r(ti_ng such dispute; or (3) wﬂh
: respec't to j’udictal_r‘eview by thls Court of any dispute under Sectien X{X _(Diépute Reseiution),_ |
rduring. _the period,_if any, begtnni'né on the 3 lst (_lay efter the Court's rec.eiiit of the ﬁnat
| submission regatding the_ dispute until tl:te date tttat the Court issees a ﬁnal decision regarding
- such dispute: Nething- herein shall pretreﬁt it]:ie simultane’ous accrual of éeparate penalties flolt'
separate violations of this Consent Dectee. "
| 76. F ellovving EPA‘S determination that Set_tling Defendants have failed to eomply
| with a requirement of this Consent I-)eereeﬁ EPA may give Settling Defendants -t;vritten
notiﬁeation of the same and describe the -noticompliance. EPA may send.the Settling Defendants
a'written detnand for the payment of tﬁe penalties. However, penalties shall aecfue as provided
in the preceding.Paragraph reg'ardless"of whether EPA has notified the Settling Def_endan_ts-of a
viotation. |
77. | AH. rpenaities accming under this Section _shall be due and payable to the United
States within 30 days of the Settling De_fendants’ receipt from EPA of a delttand rfo-r pajrment ef
‘the penaities, unlese Settling Defendants invoke the Dispute Resolutien procedures under Section
XIX (Dispute Resolution). All payments to the United States under this Section shall be paid by
certified or cashiet‘s check(s) made payable to “EPA Hazardoue Substances Superfund,” shall be
mailed te the .U.'S- Environmental Protection Agency, Cincinnati Accounting Operations, Mellon
lockbox 371099M, Pittsburgh, PA 1525 1-7099,' shall indicate that the payment is for stipulated

pe_naities, and shall reference the EPA Region and Site/Spill ID # A431, the DOJ Case Number
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90-1 1-2-07506/'1; and the name and addrggs of the party making ;,a;m;_ Copies of éheék(s) |
Vpai_d pursuant to thls Section,. and any accdxﬁpanyiﬁ'g transmlttai letter(s); shall be sent fo the
United States and tﬁe Regional Financial Management Qfﬁcer'_aé proﬁded in Section XXVI '- ,
(N(.)-tic#_s. and Subtﬁissi_oﬁs). | |

. 78. The p.aynieﬁt of penalties shall not alter inra.ny way Setiling Defendants’ obligation _
- -to complete the performance of the Wo;k- ‘requ'ir'ed under this Conseht Decree. a

79, Péﬁalties shall continue to accrue as provided in Paragraph 75 during any disputé _

resolution péﬂba, but neéd not be paid .uhtil the followipg: '

a. - ' Ifthedispute is resolved by ag‘reément. or by adecision of EPA that is ﬁot
appealed to ﬂﬁs Court; accrued peﬁalties determined to be owing shall be pzﬁd to EPA within 15
days of the agreement‘or the receipt of EPA's decision or ordér;

b. If the dispute i.s appealed to this Court and the United States p;e\}ails in
whole. orin part; Settling Defendaﬁts shali pay all accrued penalﬁes determined by the Court to
be owed to EPA within 60 days of receipt of the Court's decisAion.or order, except as prqvidéd in
SuB_parag’réph ¢ below; -

| c. If thé District Court's decision is appealed bf ariy_ Party, Settling
Defendaﬁts shall pay all accrued pehalties éetennined by the District Court to be OWing to the
United States into an intgrest—bearing escrow account within 60 days of receipt of the Court's
_ decisioﬁ or order. Penalties shall be paid mto this é_ccount as they cOnti_nue. to accrue, at least
evéry 60 days. Within 15 days of receipt of the final appellate court d.eéisi(_)n, the éscrow ageﬁt
shali pay the baiance of the account to EPA or to Settling Defen_dants to the extent that they

prevail.
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80 I Settiiﬁg .Defel_ldant's fail"t_o pay .s'tipiAlléted i)enalties .When._due, .the United'S'tates
:may institute pro'ceedings' to collect the penalties, as weli as interest: Settling Defendants rsha,H
pay ‘Interest on the unpaid balance, wﬁich shall begin to accrue on the date of deman’d‘ made
‘pursuant to Paragraph 77 |
8L Nothing in this Consent ]jecree shall be construed as pr(-)l.libiting,‘ altering, ot in
_ | any way limiting the a-bill_ity'of the United States to seek any other _reme_dies"or saneﬁons availeble |
- by vi1ﬁ1e qf Settling Defenda.nts‘-violati-on o_f this Decree or. -ef the statutes and regulations hﬁon
| Whieh it is based, including,rbut not Iirhjted to, penaities pursuant to Section 122(1) of CERCLA,
prbvided, however, that the Uﬁited States shall net Seek ci\-ril peﬁalties pursuant to Section 122(1)
| of -CERCLA for any Violation for ﬁhich’ a stipulated penalt.y is provided herein, except inthe
' case of a willful violation of the Consent Decree. |
82, Notwithstanding any other provisieﬁ ,ef this Section,.t]:le United States may, in ifs
unreﬁiewa‘éle discretion, waive any portion of S{ipulated penaities that have accrued pursuant to
this Consent Decree. |

_XXI. Cov_enants Not to Sue by Plaintiff

83. - In consideration of the actions that will be performed and the payments that will -
be made by the Settling Defendants under the terms of the Consent Decree and except as
_ spemﬁcally pr0v1ded in Paragraphs 84, 85, and 87 of this Sectlon, the Umted States covenants
_ not to sue or to take adm1mstrat1ve action against Settling Defendants pursuant to Sections 106
and 107(a) of CERCLA relating to the Site. .Exeept with respect to future liability, these
coirenaﬁté not to sue shall take effect upon the receipt ’by EPA of ;the payments required by

Paragraph 54.a of Section XVI (Payments for Response Costs). With respect to future liability,
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. these cévenanté not tb sue shall ﬁkc effeét u.;J;:)n Certiﬁc‘aﬁoh of 'Corhpleﬁon of Remedial Actio.n |
'by EPA pursuant to Paragraph 50.b of Section XIV (Certlﬁcatlon of Compleﬁon) These
i ‘covenants not to sue are condmoned upon the satlsfactory performance by Settling Defendants of
: _then_obhgatlons _undf;r this Consent Decre'e.‘ _These covenants r_10t_t_o sue extend only to the
' 7 Settling D.efenda.nts and do not extend to any other i)erson. : X

84.  United States' Pre—certiﬁcation'Résel_'vations.‘ Notwithstanding any other

'pmvis.;-ion of this Consent Décrec, fhe; Unitéd Stétes reserves, and this Consent Decree is withou-tr
, p;ejudice to, the right to inStitute proceedings in this action or in a new action, orto issue an |
administrative order éeéking o compel Seﬂliné Defendan_ts

a. to perform further respbnse actions relating tolthe Site, or :

b toreimburse the United States for additional costs of response if, prior to
Certification of Completion of the Remiedial Actiqn: .

ey conditiorisr at the Site, previouély unknown to EPA, are discovered, or

2) ‘iﬁf_ormation, previously unknown to EPA, is received, in whole or in part,
and EPA detenﬁines that these previoﬁslyunhiown conditions or information together with any
.dﬂler rele‘vént information indicate that fhf_: Rgmédial Action is not protective of human héalth or
the e_:i_nviro'nment.
| 85.  United States' Post-certification _Réservations. Notwithstanding any other
provision of this Cdnscni Decree, the United States reserves, and this Consent Decreé is without
prejudice to, the right to institute proceedings in this action o in a new action, or to issue an’
administrative order seeking to compel Settling Defendants

a. to perform further response actions relating to the Site, or
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b. © to réimgurse the United States for additional costs of responée if,
.. subééqueht to 'Cerﬁﬁcz.Ltion of Completibn of the Remedia_l Actio_r;': :
(1)  conditions at t_ﬂe Site, prcﬁousiy unknown to EPA, are disgo_vered, or
| (2) : ipfortnation; ‘préviously MOW .to EPA, is received, in whole orin paﬁ,
" and EPA detgnilines that these previously unknown conditioﬁs._or this information_tégethér w1th
other rele;rant.ihformatim.l indicate ﬂlgt the Remedial Ac.tioﬁ is ﬁot pmtective of human .-health.or
E thc cnviromnc;,nt. |
| 86 , F'df purposes of Paragraph 84, the informéition and the cbnditioﬂ\s known to EPA
shall rinci_ude‘ only that informaﬁon and those goﬁdjtiohs knbwn to EPA as of the date the ROD
was signed aﬁd set forth in the Record of Decision for the Site and the gdministrative recor(i
. supporting the Record of Decision.. For purposes of Paragraph 85,-the information and the
conditions known to EPA shallri;lcl_ude only that information and fhose chditions- knoWn' to EPA
as of the date of Certification of Cc.ump'letion,of the Remedial Action and éet forth in the Record
of Décision., the administrative record supporting the Rec;,ord of Decision, the post-ROD
' ad'mj.nistrative record, ‘or' in any information received by EPA pursuant to the reqﬁirements-of this
* Consent Decree prior to Certification of Completion of the Remedial Action.
87. General reservations of rights. The United States reserves, apd this Consent
Decree ié _withbu_t prejudice to, all rights against Settling Defendants with respect to all rriatte_rs
not expressty included within Plaintiff’s covenant not to su;a. ' .Notwithstanding any other
_ proviéi'onof this Consent Decree, the ﬁmted States reserves all rights against Settling Defendants
i;xfith respect to:

a claims based on a failure by Settling Defendants to meet a requirement of
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thls CohsentDeeree; |

b, 'liabilitj/ arising from the past, present, or future disposal, release, or threat
of felease of Waste Matef;lal oﬁts.ide_ of the Site; |

C.  liability based upon the Seﬁling Defendahts’. ovmership of operation of the
S1te or upon the Settlmg Defendants transportation, tréatment, storage or disposal, or the
arrangement for the transportation treatment) storage, or disposal of Waste Matenal atorin
connecuon with the Site, other than as provided in the ROD, the Work, or otherwise ordered by
N EPA after mgnature of this Consent Decree by the Setthng Defendants;

d. | hablhty for damages fori 1n3ury to, destrue‘uon of, or loss of natural
resources, and for the costs of any namral' resource damage assessments;

e criminal liability;

1. lia_biliiy for violations of federal or state law which occur during or after
* implementation. of the Remedial Action; and

g . liability, prior to Certlﬁcatlon of Completlon of the Remedial Actlon for
addltlonal response actions that EPA detenmnes are ﬁecessary to achieve Performance Standards

but that canﬁot_be required pursuant to Paragraph 13 (Modification of the SOW or Related Work

Plans);

h. pre\}iously incurred costs of response above the amounts reimbursed
pursuant.to Paragraph 54.a; |

i liability for costs that the United States w111 incur related to the Site but are

not within the definition of Future Respohse Costs;

3- liability for costs incurred or to be incurred by the Agency for Toxic
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Substanc‘es and Disease Registry related to ;ché_ Site.

88 Work Takeover,
a. In the event EPA determines that Settling Defgndants .ﬁave -(i) ceased
rr-i;-nplemen‘taﬁon of .a.ny portion of the Work, or (ii) are seriously of repeatecily deficient or iate in
their performanceltl)f the Work, 61.(iii) are implementing the Work in 2 manner which may cause
: an endangermeﬁt 10 human health or -t-he environment, EPA may issuc a written notice (“Work
| Takem@: Notice™) to the Settling Defendants. Any Work T_akeover Notice issﬁed by EPA will
o _specify the grounds upon which suéh notice was iséued and will proﬁde Settling Defendants a
period of 10 days within which to femedy thel circumstances givli.ng rise to EPA’s issuqu_ce of
such notice. |
b. If, after expiration of the 10-day notice period specified in Paragréph
88(a),--Set't1ing Defendants have not remedied to EPA’s satisfaction .the ci;cum_stanceé giving riée
to EPA;S issuance of the relevant W.ork Takeover Notice, EPA may at anfz time thereafter assume
the pgrformance of all or any portions of the Workl as EPA deems necessary (“Work Takeover™).
| EPA shall notify Settling Defendants in writing (which writing may be electronic) if EPA
determines that‘ implementation of a Work Takeover is warranted under this Paragraph 88(b).
c. Séttling Defendants may invoke the procedures set forth in Sécti_on XX
(Dispute Resolution), Paragraph 68, to dispute EPA's implementatioﬁ of a Work .Tak'eover under
~ Paragraph 88(b). Howe\-/er, notwithstanding Settling Defendants’ invocation of such d_ispute
resolution procedures, and during thc'peﬁdency of any such dispute, EPA may in its sole
- discretion commence and continue a Work Takeover under Paragraph 88(b) until the earlier of

(i)-the date that Settling Defendants’ remedy, to EPA’s satisfaction, the circumstances giving rise-
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to VEPA’S issuance of the rele\}anf Work ':Takeox./er ‘NoﬁCe or (i) the date that a ﬁoa.l decision 15
‘rendered in accordance Wlth Section XIX (D1spute Resolution), Paragraph 68, rcqulrmg EPA to
.terrmnate such Work Takeover
d. After commencement and 'for thc ddration of any Work Takeover; EPA |

shall have immediate access to and benefit of any performance guarantee(s) provided pursuant to
Secﬁoh XIII of this Consent Decree, in accordance With-the provisions of Paragraoh 49 of that
* Section. If and to the extent that EPA is unable to secure the resources guaranteed under any
such performance guarantee(s) and the Setthng Defendant(s) fail to remit a cash amount up to but 7
not exceedmg the estirnated cost of the remammg Work to be performed, all in accordance with -
the provisions of f’a.ragraph 49, any unreimborsed costs.inc‘urrcd by EPA in i)erforming Work
under the Work Takeover shall be considered Future Response Costs that Settling Defendants
“shall poy pursuant to Section X VI (Paymeot for Resoonse Costs).

89. | Notwithstandidg any other provision of this Consent Decree, 'the Ijnited States
f_etains all authority aod reserves all rights to take any and all response actions authorized by law.

XVIL. Covenants by Setiting Defendants

90. | Covendnt Not to Sue. Subject to the reservations in Paragraph 91, Settling
Defendants hereby coveoant oot to sue and agree not to assert any c1aim_s or causes of action
' ageinst tﬁe United States Wi;{h respect to the Site, Past, Interim, and Future Response Costs as’
defined hercin, or this Consent Decree, including, but not limited to:
a. any direct or indiréct claim for reimbursement._ from the Hazardous
Suostance Superfuﬁd {established oursuant to the Internal Revenue Code, 26 US.C. § 9507j

through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or.any other provision of law;
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b. ‘any claims against the United S_tétes, including any depMent, agency or
instrUmeﬁtalify of the United States uﬁdér CERCLA Sections 107 or 113 reiated to the Site, or
c; any claims arising out 6f response actions at or in coﬁn@ctidn with the Site,
. including any cl_aﬁn under "the United States Co’nstitution, the North Carolina Consﬁtution: the
Tucker Act, 28 U.S.C. 8§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amendéd; or.
: at- C(')mmon laW. V‘ | |
 Except as provided in Paragraph 100 (Waiver of Claims Against De Micromis Partics)
| and Paragraph 106 (Waiver of Claim-Splitting De'fenses),'.thesé coveﬁants not to sﬁe shall not -
apply in the evén_t that the United- States bﬁngs a cause of action or issues an order pu.fsuant to
the reécﬁatiom set forth in Paragraphs 91, 92, 94 (b) - (d) or 94 (g) - (k), but only' to the extent
) that Settling Defendants’ cléims arise froim the same response action, response costs, or damages |
fhat the United States is seeking pursuant to the applicable i:g_servation.
9i. The Settling Defendants reserve, and this Consent Decree is vﬁthout prej udiCe to, -
claims against the United Smtes, subject to the provisio_ns of Chapter 171 of Title 28 of the
United States Code, for méney damages for injury or loss of property 6r personai injury or death
caused by the negligent or “&Ongﬁll act or omission of any employée of the United States while
- acting within the S@pe of his office or employment under circumstances where the United
 States, Vif a private person, would be liable to the claimant in accordance with the law of .the place
where the act or omiésion occurred. However, any such claim shall not include a claim for any
damages caused, in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor shall

any such claim include a claim based on EPA's selection of response actions, or the oversight or
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approvél'qf the '-Se_ttﬁng i)eféndants' plans or as_c:tiviﬁes. The .foregoing app'iics‘ c;nly t§ claims
which are brought plirsuant t;; any statute other than CERCLA and fbr which ‘i:he watver of |
;';‘.overeign immunity is found in a statute other than CERCLA- !
) 92. :Nothing in this Consenf Decree shan be deemed to conéﬁtute preauthorization of
a clalm within the meaning of Séctioﬁ lii'of CERCLA, 42 U.S.C. § 9611, or 40 CFR_
) § 300.700(d). |

7 93. ' :7 Settling Defendanté agree not to assert any claims .and to Waivé all claims or
'cails_es of action that they may have for all m‘éttcfs relaﬁng to the Site, including for contribution,
against any pérson Wﬁere i:he person’s liabiiity-to Settliﬁg Defendants with respect to the Site is

based solely on_ha\}ing arranged for disposal or treatment, or for transport for disposal or

treatment, of hazardous substances at the Site, or having a_céept_éd for transport for disposal or -

trea_tmeqt of hazardous substances at the Site, if:

a. the materials contributed by such person to the Site containing hazardous
éubstances did nét exceed the greater of (1) 0.002% of the total volume of waste at the Site, or
(i) 110 gallons of liquid rﬁateriéls or 200 pounds of solid materials. -

b This waiver shall not apply to any claim or cause of action agaihst any

person meeting the above criteria if EPA has determined that th_e'r_naterials contributed to the Site -~

by s.uch. person contributéd or could éontribute significantly to the costs of response at the Site.
This v&aiﬁer élso shall not apply with respéct to any defense, claim, or cause of actién that a
‘Settling Defendant may have against any person if such person asserts a claim or cause of action
relating to the Site against such Settling Defendant.

94, Settling Defendants agree not to seek judicial review of the final rule listing the
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Site on the NPL based ona clalm that changed site condltmns that resulted from the performance

of the Work in any way affectcd the basis for hstmg the Site.

XXIII.. Effect of Settlement; Contnbutmn Protection
| 95. Except as provided in Paragraph 93 (W aiver of Claims Agamst De Micromis

Parties), nothmg n thls Consent D.ecree shall be construed to create any rights in, or grant any
cause (;f action to, any person not a Party to this Consent Decree. The.precéding sentence shall
not be cons_tf_ued to waive or nullify any rights._that any éersén not a 'sigﬂétoty té'this _decrec ma‘y
have urider applicable law. .Excei)‘t as provided in i’aragraph 93 (Waiver of Claims Against De
-Micro_mis' Parties), each of the Partiés’ expressly reserves any and all rights (including, but ﬁot
limited__to:, any righ_f to contribution), d:efcnses, claims;,demands, and causes of action which each
Party may have. with respect to any matter, tranéaction, or occu&ence Jréiating in any way to the
Site agamst any person r'1_ot a Party hereto. |

96. fhe Parties agree, and by entering this Consent Decree this Court finds, that the
Settlmg Defendants are entitled, as of the Effective Date, to protection from contribution actions
or cla1ms as provided by CERCLA Section 113(f)(2), 42 US.C. § 961 3(t)(2) for matters
addressed in this Consent Decree. For purposes of this Consent Decree, the term “matters
addressed” are the Remedial Desigﬁ and Remediai Action (“RDfRA”)_for the Site and all Past,
Interim, and Future .ResponseCosts. |

.97. The Settliilg Defendants agrée that with respect to any suit er élaim for
contribution brought by them for matters reiated to this Consent Decree they will notify the
United States in writing no lé,ter than 60 days prior to the initiatioﬁ of such suit or claim.

98.  The Settling Defendants also agree that with respect to any suit or claim for 7
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clont-ri_b;utii.)n brought against them for matters related to this Cﬁnsent Decree ﬁléﬁf will nc;tify -i-n_
writing the United States within 10 days .of service of; the comﬂaint on them. I-'nraddit'ion?
Settling Defendants shall notify the Unitgd States within 10 days of serﬁce or r@ipt of any
Motion fbr Summary J udgmént and vﬁthin 10 days of receipt of any order from a court setting a
'casé fér trial. - | - |

99, Inany subsequent administrative or judicial précéeding initiated by the United

| States _fdr .injunctive relief, recovefy of response costs, or_pther appropriate relief relatingrto the

" Site, Settling Defendénts éhail not assert, and may not mamtam, any defense or claim Based ﬁpon

'thg principles éf waiver, res judicatd, collateral estoppel,. -iss‘ue preclusion, claim—éplitting, or
other defenses based upon any contention thét the claims -rai;;ed by the t}nited_States m the
subsequent proceeding were or rsh'ould'ha've' been brought in the instant cés‘é; provided, howeyer,
that nothing in this Paragraph affects the enforceabiiity of the co.x-fenants not fo sue set forth in
Section XXI (Covénants Not to Sue by Plaintiff). |

| XXIV. A(;cess to.Info;:mation :

100. Settling Defendants shall provide to EPA, upon request, copies of all documents
and information within their possession or control or that of theircontféqtors or agents relating to
activities at the Site or to the imple_mentatioln of this Consent Decfee, including, but not limited
to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reporté,
sample traffic routing, coi‘reépondence, orr‘other dgcuments or information related to the Work.
Settling Defendants shall also make available to EPA, for purposes of ir'x;vestigation,, information
gathering, or testimony, their empioyees, 'agénts, or representatives with knowledge of relevant

facts concerning the performance of the Work. |
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101.  Business Confidential and Privileged Documents.

a Setﬂirig Deféﬁdants mgy éssert bus'mesé confidentiality clé.ims c_oire‘ﬁng
~ part or all of the documents or information submi&ed_ to fiaiﬁtiff under this Consent Dééree fo
the extent permitted 'by-'and in a@rdmce vmth Section 104(6)(7) of CERCLA_; 42US.C. §
-9604(6}(7), and 40 CFR § '2.203 (b). Docilm'ents ox; inférmaﬁoﬁ _deteﬂnined to be confidential
.: by EPA ‘-v'vill be afforded the 'prdtéction' speciﬁe‘d in 40 C.F.R. Part 2, Subpart B. Ifno claﬁn of
conﬁdentiaiity accompanies doc'uments of information when they are subnutted to EP& orif
EPA has no‘ﬁﬁed Sé_ttliﬁg’ Defendants that ‘the,.documénts or infonn;tjion are not conﬁdenﬁal
under the standards of Section 104(e)}(7) of CERCLA or- 40 CFR Part 2, Sui)part- B, the public
may be given access fo such documents or information without further _ndtice to Settling _
‘Deféndants.

| b. | The Seftling- Defendantsmay aséert that cerf;ain docmnents,': re-cords.andf
other information are pnvﬂeged under the attorney—chent pnwlege or any other pnvﬂegc _
recognized by federal Iaw If the Setthng Defendants assert such a pnvllege in lieu of pr0v1d1ng
docuinents, they shall provide the Plaintiff with the following: (1) the title of the docume_nt,
record, or information; (2) the date of the doéﬁment; record, or iﬁformation; (3) the name and
~ title of the author of thé document, record, o.r information; (45 the name. and title of each
addressee and recipient; (5) a description of the CGntcnts of the document, record, or information;
and (6) the privilege asserted by Settling Defendants. However, no documents, reports or other
information created or generated pursuant to the requirements of the Conseni Decree shall be
withheld on the grounds that they are privileged.

102.  No claim of confidentiality shall be made with respect to any data, including, but
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not iimit_ed to, all sampli.n_g, anelytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the
Site.

XXV. Retention of Records

' _1 03. Until 10 years aﬁer the Settlmg Defendants recelpt of FPA’S‘ notlﬁcatlon pursuant

to Pa:agraph 51 .b of Section XIV (Cemﬁcatlon of Completion of the Work), eaeh Settling

' Defendant shall preserve and retain all non—1dentlcal copies of records and documents (mcludmg
records or documents in electronic form) now in its possesswn or conirol or Winch come into 1ts
possession or control that relate in any manner to its liability under CERCLA Wlth respect to the
Site, provided, however, that Settling Defendants who are potentially liable as owners or
operators of the S1te ‘must retain, in addition, all documents and records that relate to the l1ab111ty
of any other person under CERCLA with respect to the Site. Each Settlmg Defendant must also
retain, and instruct its contractors and agents to preserve, for the same period of time specified
above all'non-ideotical copies of the last draft o'r final version of any documents or records
(including documents or records in-eleetronic form) now in its oosses;sion or -eo_ntrol or which -
coxoe into its possession or control tha’t relate in any marmet to the performance of the Work,
provided, however, that each Settl'tng Defendant (and its contractors emd agents) must retain, in
addition, copies of all data generated dunng the performance of the Work and not contained in
the aforementioned documents required to be retained. Each of the above record tetention

- requirements shall apply regardiess of any corpofate retention ;s_olicy to the conttary.

104- At the conelusion of this document retention period, Settling Defendatlts shall

notifj/ the United States at least 90 days prior to the destruction of any such records or
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' docu'.ment_r.,, and, upon reéueét byfhe United Statés, Settling Defendants shall déliver ény s;lch
. reéofdg ér docismeﬁts_to EPA. Thé Settlin_g Deferidants mgy.asseljt that cert_ziiﬁ documents,
recmfdé and. other inforr’natio'n ére privileged under the attorney-clieﬁt pﬂvilege or any (.)ther
. privilege recog'niie-d bf federal 1%;1W. If the Seitling Defendants assert such a.privil_ege, they shal-l .
prdvidé the'Pla.intiff-sWith the following: (1) the ﬁtle of the document, feco_rd, or inforrhation;
(2) the date of thé -document, reédrd, or in_forméﬁon; (3) the name and title of the author of the |
Vdocunif_.:nt, reco'rdl; ~0r.i:‘1f0fmation; -(4)‘ tﬁe name and title of each addressee and j:ecip_ient; (5) a
de'sc_riptién of the subject of the'-doéume’nt,' record, or iﬁformaﬁon; and (6) the priviiégé asséﬁed
by Settﬁng Deffendants. Howevér, no documents, reports or other information created or
' g’enétated ppr_'suant. to the réquirements of the Consent Decree shall be withheld on the gfounds
that they are privileg_ed.

| 105.  Each Settling Defendant heréby certiﬁeé,individually that, to the best of its
knbwie‘dge and belicf, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of any records, déciunents or other information (other than identical
éopies) relating to its poteﬁtial liability regarding the Site since notiﬁc:aﬁon of potential liability
by the-Unitéd States or the State or the ﬁliﬁg of suit against it regarding the Site and that it has
fully complied with any and all EPA requests for information pufsuamt to Section 104(6) and
~122(e) of CERCLA, 42 U.S.C. 9604(e} and 9622(e), apd Section 3007 of RCRA, 42 US.C.

6927.

XXVI. Nofices and Submissions
- 106, Whenever, under the terms of this Consent Decree, written notice is required to be

given or a report or other document is required to be sent by one Party to another, it shall be
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_directéd; tb the iﬁﬁividualsza.t the addresses speciﬁedrbelow, l;ﬁlesé i:ho:‘se‘ individualé or their
_sucpe_ssors givé notice of a change td thé other ?artics in writihg._ AII llotices and'submissiﬁn;s
shall be considered effective ﬁﬁ)nreceipt, unless otherwise providéd. Written notice as specified
: ﬁerein shall constitute complete saiiéfaction of any written notice lrequiremént of i:he Consent

" Decree with respect to the United Stateé, EPA, and the Sgttling ,_Defend.ants, respectively.

" As to the United States: Chief, Environmental Enforcement Section
e o Environment and Natural Resources Division
Attention: Elizabeth F. Kroop, Esq.

U.S. Department of Justice -

P.0O. Box 7611

Washington, D C. 20044—7611

Asto EPA: | Franklin E. Hill
o : " Director, Superfund Division -
United States Environmental Protectwn Agency
Region4 .
61 Forsyth St., SW
Atlanta, GA 30303

Nestor Young _ _
Section Chief, Superfund Remedial and

Site Evaluation Branch _
United States Environmental Protection Agency
Region 4 7
61 Forsyth St., SW
Atlanta, GA 30303

As to the EPA Regional Financial Management Officer:

Paula V. Batchelor

Superfund Diviston

United States Env1r0nmmtal Protection Agency
Region 4

61 Forsyth St., SW

Atlanta, GA 30303.
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As to the Settling Defendants: - '~ ExxonMobil, Environmental Services Company
. Attn: Jonathan K. Hamilton '
- 2800 Decker Drive NW- 63
Baytown, TX 77520

Cargill Dry Comn Ingredients, Inc.
Atin: Kimberly k. Thorstad
Cargill, Incorporated '
15407 McGinty Road West MS 24
Wayzata, MN 55391
XXVIL. Effective Date
- 107. The effecﬁve dé,’ce'bf this C()ﬁsent Decree shall be the date upon which it is is

~ entered by the Court.

' XXVIII Refentio# of J uﬁsdiCﬁon

108. * This Court retains ju:iSdiction over both the subject matter of this Consent Decree
and the Settling Defendants for the dufétidn of the performanée of the terms and provisions of
this Conscnt-Dfecree féf the purpose of enabling any of the Parties to apply to the Court at any
- time for sﬁch further order, direction, and relief as rﬁay be necéssary or appropriate for the
' 06nstructi0n ér modiﬁéati_on of thls ConsentI note that cument 'f_cr routing. so that it
can be executed expeditious Decree, or to effectuate or enfo.rce compliance with its terms,
or to fesolve disputes in accordance with Section XIX (Dispute Resolution) hereof.

| | | XXIX. Appendices

109. Thé foll(_)wing appeﬁdices are attached to and inco@orated into this Consent

Decree:

“Appendix A” is the ROD.
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“Appendix B” is the Map of the Site. -
“Appendix C” is the Statement of Work.

_ “Append:x D” is the Site Access Agreement contained -within the EPA and NSEW
. Coproation s Agreement and Covenant Not to Sue.

XXX. Commumg'Relation_s

110, Settlitig Defendants shall propose to EPA their pai’ficipation in the _eommunity .
relations plan to be developed by EPA. EPA will determine the appropriate role for the Settling
B ) Defenda.tits'.uﬁder the Plan. Settiing Defendants shall also-eooperate with EPA in i)roviding |

‘ infdmiation regarding the Work to the public. As requested by EPA, Setﬂing Defendants shall
participziie in the preéaxaﬁon of such information for dissemination to the public and in public 7
ineetings Which may be held or sponsored by EPA to explain activities at or relating to i‘.lie Site.
Within 30'daye_ of a request by EPA, Settling Defendants also stiall provide EPA witha
Technical Assistance Plan (“TAP”) for providing aiid administering up to $50,000 of Settling:
', Defendants’ funds to be._lis,_ed bya qualiﬁed community grou;d to hire independeni technical
advisors d_urixig the Work conducted pursuant to this Decree. The TAP shall state that Settling
- Defendants will provide and administer any additional amounts needed if EPA, in its discretion,
determines thatl the selected community grodp has demonstrated such a need. Upon its approval
- by EPA, the TAP shail be incorporated into and becomé enforceable under this Consent Decree.
XXL Mediﬁc_ation

11 1 Schedules speciﬁed m this Consent Decree for completion of the Work may be |

modified by agreerileiit of EPA and the Settling Defendants. All such modifications shall be

made in writing.
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' 112. | ‘Exceptr as provided.fm Parag;apil. 13 (Mrodiﬁcatienrof the SOW or_Relatea Work -
| Plans), no material _modiﬁeat_ions shall be made to the SOW Withou:t written:riotiﬁcatien to and | _
written appre-val ef the United St-ates Settling Defendants, and the Couft; if such rﬁodiﬁcations
_ -ﬁmdamentally alter the basic features of the selected remedy within the meaning of 40 C.F.R.
300. 43 5(c)(2)(B)(11) Prior to prowdmg its approval to any modlﬁcaﬁom the Umted States will
pr(')vide &e State witha reasonable opportunity to review and comment on the proposed
_ mddiﬁeatibn Medjﬁcaﬁons to the SOW that do not materiajly alter that doéﬁmeﬁt, or material
. llnediﬁcati_ons to the SOW th.ét do not fundamentally alte; the bas1c features of the-éeleeted
- rexﬁedy within the meaning of 40 CF.R. 300.435(c)(2)(B)(ii), may be made by written agreement
' bet_ween EPA, after providing the State with a reasonable opportunity to review anel-coﬁnnent on
'~ the prépesed modification, and the Settling Defendants. |
113. Nothing in this Decree shall be deemed to alter the Court's p(m-fer te enfqrce,
supervise or approve modlﬁcatlons to this Consent Decree. |
XXII. Lodging and Opportumg[ for Public Cornment
114.  This Consent Decree.shail be lodged with the Court for a period of not less than
thirty (30) days for public notice and comment in accordance with Section '122(d)(?2) of
CERCLA, 42 U.S.C. § 9622((1)(2.), and 28 CF.R. § 50.7. The United. States reserves the 'right to
withdraw or withhold its consent if the comlﬁent_s regarding the Consent .Decree disclose facfs or
: considerations which indicate that the Consent Decree is inappropriate, improper, or inadequate.
Seﬁling Defendants consent to the entry of this Consent Decree without further netice.
: s, If fof any reason the Court should decline to approve this Conse_nt Decree in the

form presented, this agreement is voidable at the sole discretion of any Party and the terms of the
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agreement may not be used as evidence in any litigation between the Parties.

XX Signatoﬁesfs;ewicé

116. | Each undersigned representati‘-ve ofa _Setﬂing Déféndant to this ConSeﬁt Decree
ﬁnd thf: Assistant Attorney (_}en:f;ral for the E_nvironmént a.';ldr Nﬁtura_l Resou.rc_es' Division of the
Depa:.rtment-of Justice certifies that he or she i fully authorized to enter into the terms and |
cor_lditions- of this Consént Decree .and to execute and legally bind such Party to this document. .

1 17. | Each Settling Defendant herebj agrees not to 6ppose entry of this C(;nsent_Decree
' by this Court or to challenge any proﬁsion Qf th_ls Consent Decree .unless .thé Unifed States has |
nbtiﬁed fhe Settling Defendants in writing that it no longer supports entry of the Consent Decree.

| 1 18. | Each Settling Defendant shall identify, on the attached s.ignature page,. the narﬁe,

‘address and telephone number of an agent who is aﬁthorized to accept servic_;e of process by mail
on behalf of that Party w1th respect to ali.rmatters arising under or relating to this Consent Decree.
' Seftling Defendants héreby agree to accept service in that manner and to waive the formal sé‘rvice
7 tequirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable. local
- rules of this Court, including, but not limited to, service of a summons. The parties agree that
Settling Defendants need not ﬁle an answer to the.complaint in this action unless or until the
court éxpressiy aeciines to enter this Consent Decree.

XXXIV. Final Judgement

119.  Each undersigned representative of a Settling Defendant to this Consent Decree
and the Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice certifies that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this document.
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120.  Each Settling Defex-ldént héreby agreés not to oppose entry of this Consent Decree
by this Coprt ot to challenge aﬁy provision of this Consent Dec;;ee uniess the United States has
.ﬁoﬁﬁed the Settling Defendants in writing i:hat it no longer supports entry of the C(l)IIISCIl-t Decree.. '

121: .Each Setﬂ'mg Defendaht shall identify, on the attached signature page, the nafne, ,

* address and telephone nmnbér of an agent who is authorized to éccept service of process by maii _ |
on behalf of that Party with;éspe;:t to all matters mjéing uhder or relating to this Consent Decree. |
Settling Defgndants hereby agree io accept service in that manner and to wa.ive: the formal Servi;:e
tequiremerits set fqrth m Rule 4 of ﬂ_le“ Federal Ruies_of Civil Pfocedu;re and any appiicabkl:. local _
rules of this Court, including, but not limited fo, service of a summons. The parties agrée that
Settling Defendants need not file an answer to the complaint in this éction unless or until the

~ court expressly'deciines to enter this Consént Decree.

SO ORDERED THIS DAYOF __,2007.

UNITED STATES DISTRICT COURT JUDGE
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- THE UNDERSIGNED PARTY enters.into this Consent Decree on behalf 6’f Plaintiff in the
matter of United States of America v. Exxon Mobil Corporation and Cargill Dry Corn
Ingredients, Inc.: ' ' '

FOR THE UNITED STATES OF AMERICA:

ON BEHALF OF THE DEPARTMENT OF JUSTICE:

v
< | | CETL’
Date . 1 EN M. MAHAN
' ' Deputy Section Chief
Environment and Natural Resources Division
- U.S. Department of Justice ‘

- , - Washington, D.C. 2053C
/0['55/01[ s oy

Date _ - ELIZABETHF. KROOFP

Trial Attorney

Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice '
P.O.Box 7611 .

Washington, D.C. 20044-7611

Tel: 202-514-5244 '

Fax: 202-514-2583
Elizabeth.Kroop@usdoj.gov

D.C. Bar #: 943795

GEORGE E.B. HOLDING

United States Attorney

R.A. RENFER, JR.

Assistant US Attorney, Civil Division
United States Attorney’s Office

310 New Bern Ave.

Suite 800, Federal Building

Raleigh, North Carolina 27601

Tel: 919-856-4530
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'ON'BEHALF OF THE ENVIRONMENTAL PROTECTION AGENCY:

| SEP 26 207

Date ' ' J.LB mer, Jr.
: ' fonal Administratot, Reglon 4
US. Environmentat Prot:ectlon Agency
61 Forsyth St., SW
Atlanta, GA 30303

lalo?

U .

Nadine A Orrell
Associate Regional Counsel
- U.S. Environmental Protection Agency
"~ Region 4
61 Forsyth St, SW
Atlanta, GA 30303 .
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THE UNDERSIGNED PARTY enters into this Consent Decree on behalf of Defondants in the
matter of United States of Amerlca V. Exxen Mobll Comoratlon and Cargill Drv Corn
Ingredients, Inc.

FOR EXXON MOBIL CORPORATION:

| j ca‘l//ff{o

Date , : ANDREW T. WARRELL L
. ExxonMobil ‘ , \

Global Remediation Manager Services
(Magor Projects)

3225 Gallows Road 8B-0604

Fairfax, VA 22037

Tel: 703-846-6051.

Fax: 703-846-6071

Dadect ot tpel] EL xxontiedl Earny ‘

: S Agent Authorized fo Accept Service on Behalf of Above-sjgred Patty:
o9 /qc / 0

Date TAGK BALAGIA

Assistant General Counsel - thxgatlon

Exxon Mobil Corporafion

800 Bell Street  Suite 1503

Houston, TX 77002

Tek 713-656-3431

Fax: 713-656-7791

jack balagia@exxonmobil.com
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THE UNDERSIGNED PARTY caters into this Consent Decrée on behalf of Defendants in the

matter of United States of America v, Exxon Molni Cornoratlon and Cg_ggi!} Dgr_ Corn
g;‘ed_@ts, : ‘

' FOR CARGILL DRY CORN INGREDIENTS. INC.

_D;%ZO:],/ , ~ MARYTHO oﬁ‘ \/\\»

Vice-President _

Cargill Dry Com Ingredients, Inc.
13407 McGinty Road West
Wayzata, MN 55391

Tel: 952-742—5493

Fax: 9520742-7440

mary thompson@cargdl.com

Agent Authonzcd to Accept Service on Behdlf of Above—sxgned Party‘ :

-

9&/?2&60%_ | | P

M.C. Summer Pavon
CT Corporation System
100 8. 5% Street -
Suite 1075
Minneapolis, MN 55402
Tel: 612~ 333-4315
Fax: 612-333-2524
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